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BILL 


NQ^-78-05- 

GENERAL ORDINANCE NO. G c2/-7P 


AN ORDINANCE REPEALING GENERAL ORDINANCE NO. G-85-70 
AS AMENDED BY GENERAL ORDINANCE NOG-12-72 AND 
AMENDING GENERAL ORDINANCE NO. G-35-75 
AND REPEALING ALL ORDINANCES IN CONFLICT HEREWITH 
AND EXPANDING THE DUTIES AND POWERS OF THE 
METROPOLITAN HUMAN RELATIONS COMMISSION. 


BE IT ORDAINED BY THE COMMON COUNCIL OF THE CITY OF 
FORT WAYNE, INDIANA: 

ARTICLE I - PURPOSES 

SECTION 1. The Mayor and the Common Council of the City 
of Fort Wayne, Indiana, find that discrimination in social, 
cultural and economic life in the City of Fort Wayne against 
any person or persons because of race, sex, color, religion,^ 
handicap, ancestry, national origin, or place of birth, is con¬ 
trary to American principles and is harmful to the social, 
cultural, and economic life of Fort Wayne; that discrimination, 
particularly in employment opportunities, public accommoda¬ 
tions, and housing, increases the burden and cost of government; 
that such discrimination contributes to increased crime, vice, 
juvenile delinquency, fires and other evils thereby affecting 
the public safety, the public health, and the general welfare 
of the community; it is therefore deemed to be in the best 
interests of the City of Fort Wayne to create a metropolitan 
commission to administer and enforce anti—discrimination legis¬ 
lation and ordinances, all as authorized by the Indiana Civil 
Rights Act. 

SECTION 2. In filling such broad purposes, the Metro¬ 
politan Human Relations Commission of the City of Fort Wayne 
is to: 

a. Study the relationships between persons 

of various races, sexes, creeds, abilities, 
and nationalities within the City of 
Fort Wayne and to advise and assist the 
various departments of the City of Fort Wayne 
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in matters involving relationships between 
such groups to the end that prejudice, 
intolerance, bigotry, and discrimination 
will be eliminated in the City of Fort 
Wayne; 

b. Eliminate discrimination in education, 
employment, public accommodation, 

and housing based upon sex, race, 
religion, handicap, ancestry, national 
origin or place of birth. 

c. Study, investigate and take action in 
re'gard to any condition having an adverse 
effect upon relations between persons 

of various races, sexes, creeds, abili¬ 
ties and nationalities; 

d. Institute and conduct educational and 
other programs intended to promote the 
equal rights and opportunities of all 
persons. 

e. Solicit the cooperation of the various 
racial, ethnic, handicapped, womens' 
rights, and religious groups within 
the community in order to improve the 
quality of communications and under¬ 
standing within the community; 

f. Stimulate private and governmental 
departments and agencies to develop 

and foster meaningful programs in support 
of the objectives and purposes of the 
Metropolitan Human Relations Commission; 

g. Insure the equal protection of all per¬ 
sons and the full availability of all 
rights and privileges of citizenship to 
all persons. 

ARTICLE II - DEFINITIONS AND EXEMPTIONS 

SECTION 1. As used in this Ordinance, unless a different 
meaning clearly appears from the context: 

a. The term "discrimination" means any 
difference in treatment based on race, 
sex, color, religion, handicap, or 
national origin. The term "discrimina¬ 
tion" shall also mean the exclusion 

of a person from or failure or refusal 
to extend to a person equal oppor¬ 
tunities because of race, sex, religion, 
color, handicap, or national origin. 

The term "discrimination" shall also 
mean the promotion of segregation 
or separation, in any manner on the 
basis or race, sex, religion, color, 
handicap, or national origin. 

b. The term "handicap" means (1) physical 
or mental impairment which substantially 
limits one or more oga anwft person's 
major life activities, or (2) a record 
of such an impairment and includes 

(3) a person who is regarded as having 
such an impairment^.)This term does not 
apply to drug or alcohol abuse or addiction. 
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c. The term "Labor Organization" means any 
organization which exists for the purpose, 
in whole or in part, of collective bar¬ 
gaining or of dealing with employers 
concerning grievances, terms or conditions 
of employment, or for other mutual aid 

or protection in relation to employment. 

d. The term "neighborhood" means a group 
of residences which are in relative 
proximity of each other within the 
metropolitan area of Fort Wayne, Indiana. 

e. The term "owner" includes the Lessor, 
Sublessor, Assignor or managing agent 
or other persons having the right of 
ownership or possession or the right to 
sell, rent, or lease any housing accommo¬ 
dation. 

f. The term "person" includes an association, 
partnership, or corporation, as well as 

a natural person. The term "person", 
as applied to partnerships or other associa¬ 
tions , includes their members, and as 
applied to corporations, includes their 
officers and directors. The term "person" 
also includes any individual acting in.a 
fiduciary or representative capacity, 
whether appointed by a court or otherwise. 

The term "person" shall include the City 
of Fort Wayne and all other units of 
local government within the territorial juris¬ 
diction of said city, including Fort Wayne 
Community Schools, the Allen County Welfare 
Department and all other county depart¬ 
ments within said territorial jurisdiction. 

g. The term "real estate broker" means any 
person as defined herein, who, for a fee 
or other valuable consideration, sells, 
purchases, exchanges, or rents or negotiates 
or offers or attempts to make or negotiate 
the sale, purchase exchange or rental of 
the real property of another, or holds 
himself or herself out as engaged in the 
business of selling, purchasing, exchanging, 
or renting the real estate of another, or 
collects rental for the use of real property 
of another. 

h. The term "Common Council" shall mean Common 
Council of the City of Fort Wayne, Indiana, 


EXEMPTIONS; 


a. With respect to employment discrimination, 
employers of five (5) or less employees 
are exempt from the provisions of this 
Ordinance. 

b. It shall not be deemed discrimination for 
any not-for profit corporation or associa¬ 
tion organized exclusively for religious 
purposes or for any school, educational 

or charitable institution owned or conducted 
by or affiliated with a church or religious 
institution to devote its resources to 
its own religion or denomination, or to 
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give preference to members of such 
institution or educationally to promote 
exclusively the religious principles 
for which it is established or maintained. 

c. It shall not be deemed discrimination 
on account of handicap for any govern¬ 
mental agency or not-for-profit corpora¬ 
tion established for the purpose of 
offering or providing education, training 
or other social services and benefits to 
handicapped persons to devote its resources 
to such handicapped persons or to give a 
preference to handicapped persons with 
respect to such education, training or 
social services and benefits. 


ARTICLE III ~ THE COMMISSION 


SECTION 1. To assist in the elimination of discrimination 


in the City of Fort Wayne, there is hereby created a commission 


to be known as the Metropolitan Human Relations Commission. 


a. The Commission shall consist of seven 
(7) members: 

i) three of whom shall be appointed by 
the Common Council; 

ii) four of whom shall be appointed by 
the Mayor; 

iii) those incumbents serving as Commis¬ 
sioners at the time of this amend¬ 
ment who have been appointed by the 
Mayor shall continue to hold office 
until the expiration of their respec¬ 
tive terms as provided by General 
Ordinance G-35-75, and their successors 
shall be appointed for terms of four 
(4) years, in order to preserve the 
staggered appointment dates now in 
effect. 

b. i) one (1) of the Commissioners appointed 

by the Common Council shall be appointed 
from among its members at the annual 
meeting for the election of officers 
of the Council, and of the six appoint¬ 
ments who are not members of the 
Common Council: 


ii) the Common Council shall appoint members 
to fill the next two vacancies, and, 
thereafter, shall be responsible for 
appointing their successors, and 

iii) the Mayor shall appoint members to fill 
the remaining four vacancies, as they 
arise, and shall thereafter be respon¬ 
sible for appointing their successors. 


SECTION 3. Qualifications of Members . 

a. All members shall be residents of the City 
of Fort Wayne, Indiana. The Mayor and 
Common Council shall make only those ap¬ 
pointments which insure: 
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i) that members are persons who have 
demonstrated a commitment to the 
purposes for which the Commission 
is created, and 

ii) that the Commission is broadly 
representative of the community 
in regard to race, religion, national 
origin, sex, and abilities; 

iii) the appointments shall be in such 
manner that the number of members 
of the Commission belonging to 
one (1) of the two (2) major 
political parties shall not exceed 
by more than one (1) the number of 
those belonging to the other major 
political party, and the Mayor and 
the Common Council shall take this 
into consideration in making their 
respective appointments; provided, 
however that if they cannot agree 
upon the manner in which such re¬ 
presentation is to be attained, the 
Mayor shall make that appointment 
which shall result in one (1) of 
the major political parties having 
the greater number of members on 
the board. 

b. It shall be the duty of the Mayor and the 
Council publicly to solicit suggestions 
for Commission appointments from organiza¬ 
tions having an interest in the improve¬ 
ment of intergroup relations in the com¬ 
munity and to give thoughtful consideration 
to the appointment of persons so suggested. 

SECTION 4. Officers 

a. At the first meeting of the Commission, 
which shall be called by the Mayor, the 
Commissioners shall elect one of their 
number to serve as Chairman, and shall 
also elect such other officers as the 
Commission shall desire from among their 
members. 

b. The Commission shall select an executive 
director who shall serve as Secretary, 
who shall not be required to meet the 
qualifications for membership on the 
Commission, and who shall be compensated 
for his services, and such other employees 
as may be authorized. 

c. Death, incapacity or resignation of a 
member. In the event of a death, incap¬ 
acity, or resignation of any member, his 
or her successor shall be appointed by 
the one who appointed such member and 
the newly appointed member shall serve 
for the unexpired period of the term of 
the one replaced. 

d. Either the Mayor or the Common Council shall, 
at any time, have the right to remove any 
member of the Commission appointed by him 

or it with cause. 
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i) that members are persons who have 
demonstrated a commitment to the 
purposes for which the Commission 
is ereated, and 

ii) that the Commission is broadly 
representative of the community 
in regard to race, religion, national 
origin, sex, and abilities; 

iii) the appointments shall be in such 
manner that the number of members 
of the Commission belonging to 
one (1) of the two (2) major 
political parties shall not exceed 
by more than one (1) the number of 
those belonging to the other major 
political party, and the Mayor and 
the Common Council shall take this 
into consideration in making their 
respective appointments; provided, 
however that if they cannot agree 
upon the manner in which such re¬ 
presentation is to be attained, the 
Mayor shall make that appointment 
which shall result in one (1) of 
the major political parties having 
the greater number of members on 
the board. 

b. It shall be the duty of the Mayor and the 
Council publicly to solicit suggestions 
for Commission appointments from organiza¬ 
tions having an interest in the improve¬ 
ment of intergroup relations in the com¬ 
munity and to give thoughtful consideration 
to the appointment of persons so suggested. 

SECTION 4. Officers 

a. At the first meeting of the Commission, 
which shall be called by the Mayor, the 
Commissioners shall elect one of their 
number to serve as Chairman, and shall 
also elect such other officers as the 
Commission shall desire from among their 
members. 

b. The Commission shall select an executive 
director who shall serve as Secretary, 
who shall not be required to meet the 
qualifications for membership on the 
Commission, and who shall be compensated 
for his services, and such other employees 
as may be authorized. 

c. Death, incapacity or resignation of a 
member. In the event of a death, incap¬ 
acity, or resignation of any member, his 
or her successor shall be appointed by 
the one who appointed such member and 
the newly appointed member shall serve 
for the unexpired period of the term of 
the one replaced. 

d. The Mayor shall, at any time, have the 
right to remove any member of the Com¬ 
mission with cause 



- 5 - 





1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 


SECTION 5. Powers and Duties . 


The Commission shall have the following powers and duties: 

a. All powers that may lawfully be confer¬ 
red upon the Commission pursuant to 

the applicable provisions of Indiana Law 
including the power to: 

i) Investigage, conciliate and hear 
complaints; 

ii) subpoena and compel the attendance 
of witnesses or production of 
pertinent documents and records, 
and make use of such other discovery 
techniques as shall be necessary to 
complete investigations or conduct 
full hearings as provided for in 
IC 4-22-1 et seq. and Rule 28(F) 
of the Indiana Rulesof Trial Procedure. 

iii) administer oaths; 

iv) examine witnesses; 

v) appoint hearing examiners or panels; 

vi) make findings and recommendations; 

vii) issue cease and desist orders requir¬ 
ing remedial action; 

viii) order payment of actual damages, except 
that damages to be paid as a result of 
discriminatory practices relating to 
employment shall be limited to lost 
wages, salaries, commissions or 
fringe benefits; 

ix) institute actions for appropriate 
legal or equitable relief in an 
appropriate court; 

x) employ an executive director and other 
staff personnel; 

xi) adopt rules and regulations; 

xii) initiate complaints, except that no 
person who initiates complaints may 
participate as a member of the agency 
in the hearing or disposition of the 
complaint; and 

xiii) conduct programs and activities to 

carry out the purposes of the Metro¬ 
politan Human Relations Commission 
provided for in this Ordinance within 
the territorial boundaries of the City 
of Fort Wayne, Indiana; 

b. The Commission shall hold a regular meet¬ 
ing each month. All meetings and notice 
thereof shall be conducted in conformity 
with IC 5-14-1.5-1 et seq.; 

c. The Commission shall endeavor to keep 
itself fully informed concerning the 
studies and findings of private organiza¬ 
tions in respect to the practices falling 
within the Commission's jurisdiction. 
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d. Annual Report. The Commission shall render 
an annual report of its doings to the 
Mayor and to the Common Council and shall 
render such other additional reports as 
the Mayor or the Common Council may from 
time to time request. The reports shall 
describe in detail, the investigations 
and conciliation proceedings it has 
conducted and their outcome, the progress 
made, and any other work performed and 
achievement toward the elimination of 
discrimination. 

ARTICLE IV - PROHIBITED ACTS 

SECTION 1. It shall be unlawful for any person to 
commit any act of discrimination or engage in any discrimina¬ 
tory practice as herein defined. 

SECTION 2. Discrimination in the sale or rental 
of housing or other real property. It shall be unlawful for 
any owner, real estate broker, salesperson, or other person 
or any agent thereof: 

a. To refuse to sell or rent after the making 
of a bona fide offer, or to refuse to 
negotiate for the sale or rental of, or 
otherwise make unavailable or deny, a 
dwelling to any person because of race, 
color, religion, sex, national origin, 

or handicap; 

b. To discriminate against any person in the 
terms, conditions, or privileges of sale 
or rental of a dwelling, or in the provi¬ 
sion of services or facilities in connection 
therewith, because of race, color, religion, 
sex, national origin, or handicap; 

c. To make, print, or publish, or cause to 

be made, printed, or published any notice, 
statement, or advertisement, with respect 
to the sale or rental of a dwelling that 
indicates any preference, limitation, 
or discrimination based on race, color, 
religion, sex, national origin, or handicap, 
or an intention to make any such preference, 
limitation, or discrimination; 

d. For profit, to induce or attempt to induce 
any person to sell or rent any dwelling by 
representations regarding the entry or 
prospective entry into the neighborhood of 
a person or persons of a particular race, 
color, religion, sex, national origin, or 
handicap. 

SECTION 3. Discrimination in Financing of Real Estate . 

It shall be unlawful for any person, as herein defined, 

whose business consists in whole or in part in the appraising 
of property or the making of real estate loans, to deny a loan 
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or other financial assistance to an applicant therefor, or to 
discriminate against such applicant in the fixing of amount, 
interest rate, duration, or other terms or conditions of such 
loan or other financial assistance, or to make a lower appraisal 
valuation because of the race, sex, color, religion, national 
origin or handicap of such applicant, or of any person connected 
with such applicant in connection with such loan or other 
financial assistance or the purposes of such loan or other 
financial assistance, or of the present or prospective owners, 
lessees, tenants, or occupants of the dwelling or dwellings 
in relation to which such loan or other financial assistance is 
to be made or given; or because of the presence or absence or 
the prospective presence or absence within a neighborhood of 
concentrations of persons of a particular race, sex, handicap, 
color, religion or national origin. 

SECTION 4. Discrimination in employment ; 

a. It shall be unlawful for any person to 
discriminate against any person by 
treating any such person differently or 
by excluding from or failing or refusing 
to extend to any person equal opportunities 
with respec t to hiring, termination, 
compensation, or other terms, conditions 
or privileges of employment, because of 
race, sex, color, religion, national 
origin, or handicap. 

b. It shall be unlawful for any employer to 
fail to make reasonable accommodation to 
the known physical or mental limitations 
of an otherwise qualified handicapped 
employee or prospective employee or to fail 
to make reasonable accommodations to the 
religious observance or practice of any 
employee or prospective employee unless such 
employer can demonstrate that the accommo¬ 
dation would impose an undue hardship on 
the conduct of the employer's business. 

c. It shall be unlawful for any person to 
make, print or publish, or cause to be made, 
printed or published any notice, statement, 
or advertisement with respect to employ¬ 
ment that indicates a preference, limitation, 
specification or discrimination based on 
race, sex, religion, color, national 
origin, or handicap. 

SECTION 5. Discrimination by Labor Organizations. 


It shall be unlawful for a labor organization: 
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a. to exclude or expel from its membership, 
or otherwise to discriminate against, 
any individual because of race, color, 
religion, sex, national origin, or 
handicap; 

b. to limit, segregate, or classify its 
membership, or applicants for membership, 
or to classify or fail or refuse to refer 
for employment any individual in any way 
which would deprive or tend to deprive any 
individual of employment opportunities, 

or would limit such employment opportunities 
or otherwise adversely affect his or her 
status as an employee or as an applicant 
for employment, because of race, color, 
religion, sex, national origin, or handicap; 


c. to cause or attempt to cause an employer 
to discriminate against an individual in 
violation of this section. 


SECTION 6. Discrimination in Public Accommodations . 

It shall be unlawful for any person or establishment which 
caters or offers its services or facilities or goods to the 
general public to discriminate against anyone because of race, 
sex, color, religion, national origin, or handicap. 

SECTION 7. Discrimination in Education . 

It shall be unlawful for any person, establishment or 
governmental agency regularly engaged in the offering of educa¬ 
tional services to discriminate against any one because of 
race, sex, color, national origin or handicap. 

SECTION 8. Other unlawful practices: 


a. It shall be unlawful for any person to aid, 
abet, incite, compel, or coerce the doing 
of any act declared by this Ordinance to 

be unlawful. 

b. It shall be unlawful for any person knowingly 
to obstruct the fair and lawful enforcement 
of this ordinance by coercing or intimidat¬ 
ing any complainant or prospective complain¬ 
ant, or any witness to any act made unlawful 
herein, or by destroying any records doc¬ 
uments or other evidence relevant to any 
alleged unlawful discriminatory practice 

as defined herein, after such person has 
received actual notice of a discrimination 
charge or has been served notice of a 
complaint filed. 

c. It shall be unlawful for any person to dis¬ 
criminate against any other person with 
regard to, or to deny any other person 
access to or opportunities in employment, 
real estate transactions, education or 
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public accomodations because any such 
other person has opposed any practice made 
unlawful by this Ordinance., , or because 
such other person has made a charge, 
testified, assisted or participated in 
any manner in an investigation, proceeding, 
or hearing under this Ordinance. 

SECTION 9. Applicability of the Administrative Adjudica¬ 
tion and Court Review Act (IC 4-22-1-1 et seq.) 

Whenever the Metropolitan Human Relations Commission con¬ 
ducts proceedings to determine the rights or liabilities of 
particular persons, proceedings conducted to determine these 
rights and liabilities will be conducted in conformity with 
IC 4-22-1-1 et seq. Judicial Review of the proceedings or 
the application by the agency for judicial enforcement of its 
orders shall be in conformity with IC-4-22-1-1 et seq.; 
except where IC 4-22-1-1 et seq. requires notice to be served 
upon the Attorney General of Indiana or requires the partici¬ 
pation of the Attorney General of Indiana, the agency or party 
seeking review or enforcement shall instead give notice to 
the City Attorney or the City Attorney shall participate. 

ARTICLE V. 

SECTION 1. Any person violating any of the provisions 
of this Ordinance shall, upon conviction thereof, be fined in 
the sum not to exceed Five Hundred Dollars ($500.00). Each day 
of violation shall be deemed a separate offense. 

SECTION 2. Severability . 

If any provision of this Ordinance, or the application 
thereof to any person or circumstance is held invalid, the 
remainder of the act and the application of such provisions to 
persons or circumstances other than those as to which it is held 
invalid, shall not be affected thereby. 

ARTICLE VI - Amendments and Repeal 

SECTION 1. General Ordinance No. G-35-75 is hereby 
repealed except to the extend that those incumbents serving as 
Commissioners at the time this Ordinance becomes effective as 
provided for in Article III Section 1 (a)iii hereof shall 
continue to hold office until the expiration of their respective 


- 10 - 







1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 


terms as provided for in said General Ordinance No. G-35-75. 


SECTION 2. 

General Ordinance No. G-85-70 as amended by General 
Ordinance No. (/i.2-72 and Special Ordinance No. 259 3 and all 
other Ordinances of the City of Fort Wayne, Indiana in conflict 
herewith are hereby repealed. 

ARTICLE VII 

SECTION 1. This Ordinance shall be in full force 
and effect from and after its passage by the Common Council 
approved by the Mayor and legal publication thereof. 



Approved as to form and legality 
this _5_d;ay o£ May, 19 78. 


7 ' - 


_ 

attorney for Common Council 
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v. . Read- the-first time in full and on motion by __ , seconded by 




Committee on 


, and duly adopted, read the second time by title and referred to the 
^(■and the City Plan Commission for 




recommendation) and Public Hearing to be held after due legal notice, at the Council Chambers, 

City-County Building, Fort Wayne, Indiana, on_, the_day 

of ,19__ at_o'clock_M.,E.S.T. 


: 


DATE _ __ 

' CITY clerk 

Read the third time in full and on motion by_ 

— o . 

seconded by _, and duly adopted, placed on its passage. 




PASSED (L0SBF* by the following vote: 


AYES 


TOTAL VOTES 
BURNS 

HINGA 

HUNTER 

MOSES 
NUCKOLS 
SCHMIDT, D. 

SCHMIDT. V. 

STIER 

TALARICO 

DATE: 




NAYS 

3 > 

1/ 


ABSTAINED 


ABSENT TO-WIT: 









CITY CLERK 

Passed and adopted by the Common Council of the City of Fort Wayne, Indiana, as 
(Z9Nftte-MAP) (GENERAL) ( ANNEX ATIO N - ) -tSPECim.(APPROPRI A TION ) ORDINANCE 


( RE S OLU - T^e N) No 


on the 


A,... 


_day of 

ATTEST: (SEAL) # 



day of 


CITY CLERK ” ' ' PRESIDING OFFICER 

Presented by me to the Mayor of the City of Fort Wayne, Indiana, on the o2 & 
, 19at the hour of / 


resented by m 


o'clock A- M ..E.S.T. 
CITY CLERK 


Approved and signed by me this 




































































































G-78-05-13 




Bill No. 


We, your Committee on 



/fe ; (irPUZ'V Lriu2^J~e/s) ' 


REPORT OF THE COMMITTEE ON PUBLIC WORKS _ 

Public Works _ to w h om was referred an Ordinance 


REPEALING GENERAL ORDINANCE NO. G-85-70 AS AMENDED BY GENERAL ORDINANCE NO. 
12-72 AND AMENDING GENERAL ORDINANCE NO. G-35-75 AND REPEALING ALL 
ORDINANCES IN CONFLICT HEREWITH AND EXPANDING THE DUTIES AND POWERS OF THE 
METROPOLITAN HUMAN RELATIONS COMMISSION 


SECTION 4- 

d. Either the Mayor or the Common Councti shall, at any time, have the 

right to remove any member of the Commission appointed by him or it with 


cause. 

ARTICLE II - SECTION 1 - Paragraph b. _ 

frtoP "a-'’ C4) 

_ omitt the word "such" and add line at the end of parapraph "This term / ^ 

not apply to drug or alcohol abuse or addiction/ 7 . 


have had said Ordinance under consideration and beg leave to report back to the Common 

_ PASS. 


Council that said Ordinance 

JOHN NUCKOLS - CHAIRMAN 


PAUL M. BURNS - VICE CHAIRMAN 


WINFIELD C. MOSES, JR. 
DONALD J. SCHMIDT 





JAMES S. STIER 




7f CONCURRED IN 

DATE—_—CHARLES W. WES7ERMAN, CITY CLERK 































THE CITY OF FORT WAYNE 

METROPOLITAN HUMAN RELATIONS COMMISSION ROOM 680 

CITY-COUNTY BUILDING • ONE MAIN STREET • FORT WAYNE, INDIANA 46802 


(219) 423-7664 


May 23, 1978 


Mr. Sam Talarico 
President 

Common Council of Fort Wayne 

One Main Street 

Fort Wayne, Indiana 46802 

Dear Mr. Talarico: 

Thank you for the opportunity to dialogue with members of 
Council concerning the very important ordinance now before 
you, amending the present Metropolitan Human Relations Commission 
Ordinance, Bill No. 78-05-13. 

I have asked the staff to formulate a packet of informa¬ 
tion to answer in detail the questions raised, but time has not 
permitted this to be properly done. I would further prefer to 
have the full commission review this packet prior to its 
submission to council, so that we might be able to predict 
the disposition of the agency in formulating substantive 
regulations under the new law. 

Thus, I would request that the bill be tabled until the 
fourth Tuesday of June, at which time we will be able to answer 
the most detailed inquiry. 



JLG/imm 


AN EQUAL OPPORTUNITY EMPLOYER 



THE CITY OF FORT WAYNE 

METROPOLITAN HUMAN RELATIONS COMMISSION ROOM 680 

CITY-COUNTY BUILDING • ONE MAIN STREE" • =CRT V/AYNE, INDIANA 46002 

(219) 423-7664 


June 27, 1978 


Sam Talarico 

President of Common Council 
City of Fort Wayne 
Office of the City Clerk 
One Main Street 
Fort Wayne, IN 46802 

Dear Mr. Talarico: 


The attached memorandum has been prepared by a 
member of my staff to assist you and other council 
members in understanding the scope of the Handicap 
Discrimination Ban contained within the pending 
revision of the Fort Wayne Anti-discrimination Ordinance 
(Bill No. 78-05-13). 


Sincerely, 



uvU 
(John M. Beams 
Executive Director 


JMB/imm 

Enclosure 


EQUAL OPPORTUNITY EV.PtOYEf? 


TO: Members of the Metropolitan Human Relations Commission 

FROM: Ernest M. Beal, Jr., Staff Attorney 

RE: Scope of the Handicap Discrimination Ban contained within 

the pending revision of the Fort Wayne Anti-discrimination 
Ordinance (Bill No. 78-05-13). 

Following directives established by the Commission, an bill 
to amend and revise the Fort Wayne Anti-discrimination ordinance 
was presented to the attorney for the Common Council. This bill was 
then introduced by Commissioner Nuckols, the Council appointee, with 
one modification, relating to appointment of commissioners. During 
their consideration of the ordinance, members of the Common Council 
expressed concern regarding the potential scope of the "handicap" 
discrimination ban included therein. Accordingly, in order that 
the proposed ban be more fully understood and any misconceptions 
dispelled, the following memorandum has been prepared. 

The definition of "handicap" appears in Article II, Section 1, 

subsection (b) of the proposed ordinance revision: 

The term "handicap" means (1) a physical or mental 
impairment which substantially limits one or more 
of a such person's major life activities, or (2) 
a record of such an impairment and includes (3) 
a person who is regarded as having such an impair¬ 
ment. 

Initially, I should note that this definition is, in all 
pertinent respects, identical to definition of handicapped individual 
applicable to section 503 and 504 of the Rehabilitation Act of 1973 
(see 29 U.S.C. i § 706, 793 and 794). These federal statutory pro¬ 
visions prohibit discrimination against "qualified handicapped 
individuals" by (a) government contractors and (b) recipients of 
federal financial assistance. The regulations adopted by the Depart¬ 
ment of Labor, which implement the non-discrimination provision of 
Section 503 relating to government contractors and subcontractors, 
have been attached as Appendix A. 

The use of the definition is important for several reasons. 
First, a substantial number of employers and other organizations are 
currently subject to anit-discrimination mandates based upon it. 

The use of some other definition would create the possibility that 
persons attempting to comply with local and federal mandates might 
be subjected to conflicting obligations. 
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Second, this formulation of a definition of handicap comes with a 
legislative history, an administrative track record and the potential 
of future litigation that will explain and define its contours. 
Finally, the utilization of this definition may assist us in our 
attempt to obtain additional resources from those federal agencies 
concerned with implementing the anti-discrimination mandates. 

The first of the three parts of the "handicap" definition 
includes any person who has a physical or mental impairment that 
substantially limits one or more major life activities. 

The definition does not set forth a list of specific diseases and 
conditions that constitute physical or mental impairments because 
of the difficulty in assuring the comprehensiveness of any such 
list. The term includes, however, such diseases and conditions as 
orthopedic, visual, speech, and hearing impairments,cerebral palsy, 
epilepsy, muscular dystrophy, multiple sclerosis, cancer, heart 
disease, diabetes, mental retardation, emotional illness, and 
subject to the limitations discribed below, drug addiction and 
alcoholism. 

It should be emphasized that a physical or mental impairment 
does not constitute a handicap for purposes of this ordinance 
unless its severity is such that it results in a substantial limitation 
of one or more major life activities. In the definitions adopted 
by the U. S. Department of Health, Education, and Welfare to implement 
the mandates of Section 504 (see 45 C.R.F. Section 84.3) "major 
life activities" are defined as those functions "such as caring for 
one's self, performing manual tasks, walking, seeing, hearing, speak¬ 
ing, breathing, learning, and working." 

This definition of handicap persons also includes specific 
limitations on what persons are to be classified as handicapped. 

For instance, the first part of the definition specifies that only 
physical and mental handicaps are included. Thus, environmental 
cultural, and economic disadvantage are not, in themselves, covered; 
nor are prison records, age, or homosexuality. Of course, if a 
person who has any of these characteristics also has a physical or 
mental handicap, the person is included in the definition of handi¬ 


cap person. 
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The second part of the definition of the handicapped person 

includes any person who has a record of a physical or mental 

impairment which substantially limits a major life activity. Thus, 

persons who have history of a handicapping condition but no longer 

been 

have the condition, as well as persons who have/incorrectly classified 
as having such a condition, are protected from discrimination. 
Frequently occuring examples of the first group are persons with 
histories of mental or emotional illness, heart disease, or cancer; 
of the second group, persons who have misclassified a mentally 
retarded. 

The third part of the proposed definition of handicap person 
includes any person regarded as having a physical or mental impair¬ 
ment which substantially limits one or more major life activities. 

It includes many persons who are ordinarily considered to be 
handicapped but who do not technically fall within the first two 
parts of the definition, such as person with a limp (if they are 
treated as if their impairment is substantially limiting). This 
part of the definition also includes some persons who might not 
ordinarily be considered handicapped, such as persons with disfiguring 
scars, as well as persons who have no physical or mental impairment 
but are treated by an entity as if they were handicapped. 

THE NON-INCLUSION 
OF HOMOSEXUALITY 

Although it is clear from the legislative history surrounding 
the Rehabilitation Act Amendments of 1974, which adopted the definition 
of handicap person with which we are concerned, that the proposed 
definition does not cover "homosexuality", apparently some confusion 
regarding the possible inclusion of this "condition" under the 
proposed definition has arisen. In this regard, the commission should 
note the understanding expressed in the legislative history of the 
Rehabilitation Act Amendments. Although there are widely divergent 
opinions held by the public regarding the moral stature or "diseased" 
state of persons having alternative sexual preferences, homosexuals 
do not have a "mental or physical impairment". For instance, the 
position taken by the Gay Community, the medical profession and other 
professional disciplines is that homosexuality is not a "handicap" 
or "disease". The propriety of this interpretation of the handi- 
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cap mandate has been affirmed by the U. S. Attorney General’s 
Office in their review of the federal agencies—proposed 
regulations. 


THE SCOPE OF COVERAGE FOR 
DRUG ADDICTION AND ALCOHOLISM 

It is my understanding that, in addition to the concern that 
the proposed definition covers "homosexuals", there is some concern 
regarding the extent to which the definition protects and/or 
benefits drug addicts and alcoholics. Although there is a medical 
and legal consensus that alcoholism and drug addiction are diseases 
(though there is a disagrement as to whether there are primarily 
mental or physical), the inclusion of addicts and alcoholics within 
the scope of the handicap ban will not lead to the dire consequences 
feared by some. 

It cannot be emphasized too strongly that the ordinance 
applies only to discrimination against qualified handicapped persons 

solely by reason of their handicap . The fact that drug addiction 
and alcoholism may be handicaps does not mean that these conditions 
must be ignored in determining whether an individial is(qualified for 
employment opportunities, housing, public accomodations or educational 
opportunities. On the contrary,'an employer or other individual may 
hold a drug adict or alcoholic to the same standard of performance 
and behavior to which it holds others, even if any unsatisfactory 
behavior is related to the person's drug addiction or alcoholism. In 
other words, while an alcoholic or drug addict may not be denied 
or disqualified from employment, housing, public accomodations, or 
eudcation solely because of his or her condition , the behavioral 
manifestations of the conditions may be taken into account in 
determining whether he or she is qualified. 

With respect to the employment of a drug addict or alcoholic 
if it can be shown that the addiction prevents successful performance 
of the job it would be permissable not to provide the employment 
opportunity in question. Thus, in making an employment decisions, 
a employer may judge addicts and alcoholics on the same basis it 
judges all other applicants and employees. An employer may 

consider-for all applicants including drug addicts and alcoholics- 

past personnel records, absenteeism, disruptive, abusive, or danger- 
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ous behavior, violation of rules and unsatisfactory work performance 
Moreover, employers may enforce rules prohibiting the possession or 
use of alcohol or drugs in the work place, provided that such rules 
are enforced against all employees. 

Thus, the inclusion of drug addiction and alcoholism as handi¬ 
caps does not mean that an employer must or should tolerate inappro¬ 
priate or detrimental work behavior. 

Although the coverage contemplated by the proposed, definition 
is broad, the strong relationship of this definition to the federal 
mandates will, with the passage of time, provide a sensitive and 
careful development of a public policy designed to open up 
opportunities for individuals who have heretofore been excluded 
from or denied the benefits of social and employment opportunities 
because of irrational or stereotypic conceptions of the limits of 
their physical or mental abilities. 


41 CFR 60-741 

Affirmative Action Obligations of 
Contractors and Subcontractors for 
Handicapped Workers 


U.S. Department of Labor 

Employment Standards Administration 

Office of Federal Contract Compliance Programs 


OFCCP-6 




1/24/77 


U.S. DEPARTMENT OF LABOR 
EMPLOYMENT STANDARDS ADMINISTRATION 
OFFICE OF FEDERAL CONTRACT COMPLIANCE PROGRAMS 


OFCCP—168 


PART 60-741 - AFFIRMATIVE ACTION OBLIGATIONS OF CONTRACTORS AND 

SUBCONTRACTORS FOR HANDICAPPED WORKERS 

REDESIGNATION; CORRECTION 

(Reprint from Federal Register, Volume 42, No. 12-Tuesday, January 18,1977, Page 3307) 


Title 41—Public Contracts and Property 
Management 

CHAPTER 60—OFFICE OF FEDERAL CON¬ 
TRACT COMPLIANCE PROGRAMS, 
EQUAL EMPLOYMENT OPPORTUNITY, 
DEPARTMENT OF LABOR 
PART 60-741—AFFIRMATIVE ACTION 
OBLIGATIONS OF CONTRACTORS AND 
SUBCONTRACTORS FOR HANDICAPPED 
WORKERS 

Redesignation; Correction 
In FR Doc. 76-11094 appearing at page 
16147 in the Federal Register of Friday, 
April 16, 1976, the following changes 
should be made: 

1. On page 16148 in the table of head¬ 
ings in the third column: 

a. In the heading for 60-741.6 “require¬ 
ment” is corrected to “procedures”. 

b. In the Subpart B heading “Com¬ 
pliance” is corrected to “Complaint”. 

c. Add under the heading for 60- 
741.23 and above the heading for 60- 
741.26: 

“60-741.24 Duties of agencies. 
60-741.25 Evaluations by the Di¬ 
rector” 

2. On page 16149 under § 60-751.2: 

a. In the second line of the paragraph 
entitled “Affirmative action clause”, 
“§ 60-741.3” is corrected to “S 60-741.4”. 

b. In the twelfth line of the paragraph 
entitled “Handicapped individual”, 
“Note” is corrected to “Appendix”. 


3. On page 16150: 

a. In § 60-741.5(a) on the tenth line 
“741.5” is corrected to “741.6”. 

b. In § 60-741.5(0 (1) on the last line. 
“Note” is corrected to “Appendix”. 

4. in § 60-741.6(0, “Note” which ap¬ 
pears twice in the parentheses on pages 
16150 and 16151 is corrected in both 
places to “Appendix”. 

5. On page 16152 in § 60-741.20 on the 
third line and in § 60-741.21 on the third 
•line “§ 60-741.3” is corrected to “§ 60- 
741.4". 

6. On page 16153: 

a. In | 60-741.24(a) on the thirteenth 
line “§ 60-741.31” is corrected to “§ 60- 
741.28”. 

b. In § 60-741.27 on the sixth line 
“741.29” is corrected to “741.28”. 

7. On page 16154: 

a. In | 60-741.29 in the second column 
In the first paragraph on the nineteenth 
line “I 60-741.27” is corrected to “§ 60- 
741.26”. 

b. In § 60-741.30 on the sixth line 
“741.24(b)(1)” is corrected to “741.3(b) 
(1) ”. 

c. In § 60-741.52 (a) on the ninth line 
“by” is corrected to “as”. 

Dated: January 13,1977. 

Lawrence Z. Lorber, 
Deputy Assistant 
Secretary, Director, OFCCP. 

[FR Doc.77—1518 Filed 1-17-77:8:45 am] 
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U.S. DEPARTMENT OF LABOR 
EMPLOYMENT STANDARDS ADMINISTRATION 
OFFICE OF FEDERAL CONTRACT COMPLIANCE PROGRAMS 


PART 60-741 - AFFIRMATIVE ACTION OBLIGATIONS OF CONTRACTORS AND 
SUBCONTRACTORS FOR HANDICAPPED WORKERS 

(Reprint from Federal Register Vol. 41, No. 75, Pages 1S147 through 16155 — April 16, 1976) 


CHAPTER 60—OFFICE OF FEDERAL CON¬ 
TRACT COMPLIANCE, EQUAL EMPLOY¬ 
MENT OPPORTUNITY, DEPARTMENT 
OF LABOR 

PART 60-741—AFFIRMATIVE ACTION OB¬ 
LIGATIONS OF CONTRACTORS AND 
SUBCONTRACTORS FOR HANDICAPPED 
WORKERS 

Redesignatiori 

On June 11. 1974, the Department of 
Labor published regulations <39 F.R. 
20566) implementing section 503 of the 
Rehabilitation Act of 1973, Public Law 
93-112, which requires government con¬ 
tractors and subcontractors to take af¬ 
firmative action to employ and advance 
in employment qualified handicapped in¬ 
dividuals. Although the regulations were 
effective on the date of publication, in¬ 
terested persons were encouraged to sub¬ 
mit comments. Those comments have 
been reviewed and analyzed. 

On December 7, 1974, the President 
signed Public Law 93-516, which amends 
Public Law 93-112. On August 29, 1975, 
the Department of Labor published pro¬ 
posed amendments (40 F.R. 39837) to 20 
CFR Part 741 to incorporate the 1974 
amendments to the Act, to make the reg¬ 
ulations consistent with the Act, and to 
incorporate some of the suggestions sub¬ 
mitted concerning the regulations pub¬ 
lished on June 11, 1974. 

The purpose of the amendments pub¬ 
lished today is to incorporate the 1974 
amendments to the Act into the regula¬ 
tions to make the regulations consistent 
with those amendments, and to incor¬ 
porate some of the suggestions submitted 
by representatives of the concerned pub¬ 
lic during the comment period which 
ended on October 14, 1975. These amend¬ 
ments to the existing regulations are also 
necessary to improve administration and 
enforcement of the Act, and to give con¬ 
tractors more specific and detailed in¬ 
formation regarding the extent of their 
obligation. The more significant amend¬ 
ments are as follows: 

1. The definition of handicapped indi¬ 
vidual has been amended consistent with 
the amended definition in the Act, and 
the reference to the source of rehabili¬ 
tation has been omitted. Under that defi¬ 
nition, a handicap is any impairment 


which substantially limits one or more 
of a person’s major life activities. 

2. A definition of “substantially lim¬ 
ited” is added to clarify the meaning of 
that phrase for the purposes of these 
regulations. 

3. A definition of qualified handi¬ 
capped individual is added to assure that 
persons who are protected under the Act 
are those qualified to work rather than 
those who qualify solely to meet the 
definition of handicapped. 

4. The affirmative action clause is re¬ 
vised to eliminate the three-part struc¬ 
ture based upon contract amount and/or 
length of performance, so that the same 
clause will be utilized in all covered con¬ 
tracts. Contractors have commented that 
the existing clause is confusing and im¬ 
precise, and creates confusion as to 
which portions are applicable to which 
subcontracts. The obligation to prepare 
an affirmative action program is removed 
from the contract clause and transferred 
to a separate section. The requirement 
for the submission of an annual report 
has been deleted. The recordkeeping re¬ 
quirement has been transferred to a sep¬ 
arate section and the time for preserv¬ 
ing records has been reduced to one 
year. Many comments pointed out that 
requiring maintenance of records for 
three years increased the contractor’s 
recordkeeping burden without any ap¬ 
parent benefit to the program. 

5. A new section is added obligating 
all non-exempt contractors holding con¬ 
tracts of $50,000 or more with 50 or more 
employees to prepare and maintain at 
their places of business the affirmative 
action program. The dollar amount is 
reduced from $500,000 to $50,000 to make 
the amount consistent with the Office of 
Federal Contract Compl iance Program’s 
Revised Order No. 4 (41 CFR Part 60-2) 
since most contractors indicated that the 
programs, while separate, were prepared 
together, using much common data. The 
proposed requirement for disseminating 
a s irrim ary of the affirmative action pro¬ 
gram to applicants and employees has 
been deleted. It is considered sufficient 
to require that the affirmative action 
program be available for inspection by 
applicants and employees (see section 
60-741.5 <b)). Many comments pointed 
out that it was difficult to determine 
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which individuals were entitled to affirm¬ 
ative action. A new section 60-741.5(c) 
has been added to make clear to whom 
the affirmative action obligation runs. 

6. The affirmative action policy sec¬ 
tion has been expanded to include more 
detailed explanation of the steps contrac¬ 
tors may take to fulfill their affirmative 
action obligation. While no goals and 
timetables or utilization analyses are re¬ 
quired, recruitment, outreach, internal 
administration and other duties similar 
to those required in OFCCP’s Order No. 
4 are added. The existing section which 
requires the Assistant Secretary to issue 
criteria for good faith efforts has been 
revoked. Provisions have been added 
which require that all job qualification 
requirements must be job-related and all 
information obtained from medical ex¬ 
aminations or preemployment inquiries 
into an applicants physical or mental 
condition must be used in accordance 
with job-related standards. The provi¬ 
sions in the proposal requiring written 
standards for every job and detailed 
recordkeeping of each employment 
transaction involving a handicapped in¬ 
dividual have been deleted as being un¬ 
necessarily burdensome and unworkable 
for many contractors. Contractors will be 
required to conduct a review of all job 
qualification requirements to ensure that 
they are job-related, however, and will 
have the burden of proving job-related- 
ness when those qualification require¬ 
ments become an issue in specific cases. 

7. Because the new definition of hand¬ 
icapped individuals no longer relies on 
a connection with rehabilitation facilities 
under Title I and III of the Act, the cer¬ 
tification section has been deleted. Com¬ 
plainants before the Department of La¬ 
bor need submit only a signed statement 
of their impairment. However, if there 
is any reason to question that statement, 
complainants may be required to provide 
additional information. This section also 
permits contractors to require applicants 
or employees to document their claims of 
disability, and permits physical exami¬ 
nations at the contractor’s expense. Any 
documentation required must be based 
Guides to the Evaluation of Permanent 
on the American Medical Association 
Impairment. 

8. The accommodation section has 
been amended to delete the requirement 
that contractors provide in the affirma¬ 
tive action program some examples of 
accommodations which may be neces¬ 
sary. The comments pointed out that it 
is very difficult for contractors to know 
in advance what accommodations may 
be required for specific employees. In ad¬ 
dition, the accommodation section has 
been amended to delete the reference to 
“resulting personnel problems” as a fac¬ 
tor to be considered in assessing whether 
an accommodation is required. This lan¬ 
guage was found confusing and mislead¬ 
ing. 

9. The provision requiring contractor 
certification, which was to have been in¬ 
serted in all contracts after January 1, 
1976, has been revoked. 


10. The evaluation section authorizes 
investigations by the Director of OFCCP 
to determine compliance as well as eval¬ 
uations of agency performance. 

11. In view of the foregoing amend¬ 
ment regarding investigations, the 
Department will require compliance 
agencies to conduct investigations from 
time-to-time at the request of the Direc¬ 
tor to ensure that contractors in the 
agencies’ assigned industries are fully 
cognizant of their obligations under the 
Act and this Part, and to report to the 
Director any information which comes 
to their attention that contractors are 
not in compliance therewith. Other 
modifications in the hearing procedures 
are made consistent with this amend¬ 
ment. 

12. There is a new provision that con¬ 
tracts with sheltered workshops may not 
be deemed affirmative action unless the 
contractor uses the sheltered workshops 
as a source of trainees for its own work¬ 
force. The remaining amendments are 
primarily explanatory or correct incon¬ 
sistencies in terminology or structure. 

In view of the fact that responsibility 
for enforcement of section 503 of the 
Rehabilitation Act of 1973 has been 
placed in the Office of Federal Contract 
Compliance Programs and all other 
OFCCP regulations are contained in Title 
41 CFR, Chapter 60, for administrative 
convenience and clarity the regulations 
governing the affirmative action obliga¬ 
tions of contractors and subcontractors 
for handicapped workers formerly found 
in 20 CFR Part 741 are redesignated as 
Part 60-741 of 41 CFR and are revised as 
follows: 


Subpart A—Preliminary Matters, Affirmat ve 

Sec. 

60—741.1 Purpose and application. 

60-741.2 Definitions. 

60-741.3 Coverage and waivers. 

60-741.4 Affirmative action clause. 

60-741.5 Applicability of the affirmative 
action program requirement. 

60-741.6 Affirmative action policy, practices 
and requirements. 

60-741.7 Determination of handicap. 

60-741.8 Listing of employment openings. 

60-741.9 Labor unions and recruiting and 
training agencies. 


Subpart B—General Enforcement and 
Compliance Procedure 


60-741.20 

60-741.21 

60—741.22 

60—741.23 

60-741.26 

60-74127 

60-74128 

60-74129 

60-741.30 

60-741.31 

60-741.32 


Subcontracts. 

Adaptation of language. 
Incorporation by reference. 
Incorporation by operation of the 
Act and agency regulations. 
Complaint procedures. 
Noncompliance with the affirma¬ 
tive action clause. 

Actions for noncompliance. 
Formal hearings. 

Notification of agencies. 
Contractor ineligibility list. 
Disputed matters related to the 
affirmative action program. 


Subpart C—Ancillary Matters 
60-741.50 Reinstatement of Ineligible con¬ 
tractors and subcontractors. 
60-741.51 Intimidation and Interference. 
60-741.52 Recordkeeping. 

60-741.53 Access to records of employmen t 
60-741.54 Rulings and Interpretations. 


Appendix A—Guidelines on the application 
of the definition “Handicapped 
Individual". 

Appendix B 
Appendix C 

Authority: Sec. 503, Pub. Law 93-1112, 87 
Stat. 393 (20 U.S.C. 793), as amended by 
See. Ill, Pub. Law 93-516, 88 Stat. 1619 (29 
U.S.C. 706) and Executive Order 11758. 

Subpart A—Preliminary Matters, 

Affirmative Action Clause, Compliance 
§ 60—741.1 Purpose and application. 

The purpose of the regulations in this 
Part is to assure compliance with section 
503 of the RehabiUtation Act of 1973, 
which requires government contractors 
and subcontractors to take affirmative 
action to employ and advance in employ¬ 
ment qualified handicapped individuals. 
The regulations in this Part apply to all 
government contracts and subcontracts 
for the furnishing of supplies or services 
or for the use of real or personal prop¬ 
erty (including construction) for $2,500 
or more. Compliance of a contractor with 
the provisions of this Part will not neces¬ 
sarily determine its compliance with the 
requirements of section 504 of the Re¬ 
habilitation Act of 1973 and compliance 
with section 504 will not necessarily de¬ 
termine compliance with section 503 and 
the regulations in this Part. 

§ 60—741.2 Definitions. 

“Act" means the Rehabilitation Act 
of 1973, Pub. L. 93-112, as amended by 
the Rehabilitation Act Amendments of 
1974, Pub. L. 93-516. 

“Affirmative action clause” means the 
contract provisions set forth in § 60-741.3. 

“Agency” means any contracting and/ 
or compliance agency of the government. 

“Assistant Secretary” means the As¬ 
sistant Secretary of Labor for Employ¬ 
ment Standards or his or her designee. 

“Compliance agency” means any 
agency which the Director requests to 
conduct investigations and such other 
responsibilities in connection with the 
administration of the Act as the Direc¬ 
tor may request, as appropriate, includ¬ 
ing the responsibility to ensure that con¬ 
tractors are fully cognizant of their 
obligations under the Act and this Part 
and to provide the Director with any in¬ 
formation which comes to its attention 
that the contractor is not in compliance 
with the Act or this Part. 

“Construction” means the construc¬ 
tion, rehabilitation, alteration, conver¬ 
sion, extension, demolition, or repair of 
buildings, highways, or other changes 
or improvements to real property, in¬ 
cluding facilities providing utility serv¬ 
ices. The term also includes the 
supervision, inspection, and other onsite 
functions incidental to the actual con¬ 
struction. 

“Contract” means any government 
contract. 

“Contracting agency” means any de¬ 
partment, agency, establishment or in¬ 
strumentality of the United States, in¬ 
cluding any wholly owned government 
corporation, which enters into contracts. 

“Contractor” means, unless otherwise 
indicated, a prime contractor or sub¬ 
contractor. 


“Director" means the Director of the 
Office of Federal Contract Compliance 
Programs of the United States Depart¬ 
ment of Labor. 

“Government” means the government 
of the United States of America. 

“Government contract” means any 
agreement or modification thereof be¬ 
tween any contracting agency and any 
person for the furnishing of supplies or 
services or for the use of real or personal 
property including lease arrangements. 
The term “services”, as used in this sec¬ 
tion includes, but is not limited to the 
following services: utility, construction, 
transportation, research, insurance, and 
fund depository, irrespective of whether 
the government is the purchaser Or 
seller. The term “government contract” 
does not include (1) agreements in 
which the parties, stand in the relation¬ 
ship of employer and employee, and (2) 
federally-assisted contracts. 

“Handicapped individual” means any 
person who (1) has a physical or mental 
impairment which substantially limits 
one or more of such person’s major life 
activities. (2) has a record of such im¬ 
pairment or (3) is regarded as having 
such an impairment. For purposes of this 
Part, a handicapped individual is "sub¬ 
stantially limited” if he or she is likely to 
experience difficulty in securing, retain¬ 
ing or advancing in employment because 
of a handicap. (See Note A attached for 
guidelines on the applications of this 
definition.) 

“Modification” means any alteration 
in the terms and conditions of a con¬ 
tract, includifig supplemental agree¬ 
ments, amendments, and extensions. 

“Person” means any natural person, 
corporation, partnership or joint ven¬ 
ture, unincorporated association, state 
or local government, and any agency, 
instrumentality, or subdivision of such a 
government. 

“Prime contractor” means any person 
holding a contract, and, for the purposes 
of Subpart B of this Part, includes any 
person who has held a contract subject 
to the Act. 

“Qualified handicapped individual” 
means a handicapped individual as de¬ 
fined in § 60-741.2 who is capable of per¬ 
forming a particular job, with reasonable 
accommodation to his or her handicap. 

“Recruiting and training agency” 
means any person who refers workers 
to any contractor or subcontractor, or 
who provides or supervises apprentice¬ 
ship or training for employment by any 
contractor or subcontractor. 

“Rules, regulations, and relevant orders 
of the Secretary of Labor” as used in 
paragraph (b) of the affirmative action 
clause means rules, regulations, and rele¬ 
vant orders of the Secretary of Labor or 
his or her designee issued pursuant to the 
Act. 

“Secretary” means the Secretary of 
Labor, U.S. Department of Labor. 

“Subcontract” means any agreement 
or arrangement between a contractor 
and any person (in which the parties do 
not stand in the relationship of an em¬ 
ployer and an employee): 

(1) For the furnishing of supplies or 
services or for the use of real or personal 
property, including lease arrangements. 


which, in whole or in part, is necessary 
to the performance of any one or more 
contracts; or 

(2) Under which any portion of the 
contractor’s obligation under any one 
or more contracts is performed, under¬ 
taken, or assumed. 

“Subcontractor” means any person 
holding a subcontract and, for the pur¬ 
pose of Subpart B of this Part, any per¬ 
son who has held a subcontract subject 
to the Act. 

“United States” as used herein shall 
include the several States, the District of 
Columbia, the Virgin Islands, the Com¬ 
monwealth of Puerto Rico, Guam, the 
Panama Canal Zone, American Samoa 
and the Trust Territory of the Pacific 
Islands. 

§ 60—711.3 Coverage and waivers. 

(a > General—(1) Transactions for less 
than $2,500. Contracts and subcontracts 
for less than $2,500 are not covered by the 
A.ct. No agency, contractor or subcon¬ 
tractor shall procure supplies or services 
in less than usual quantities to avoid the 
applicability of the affirmative action 
clause. 

(2) Contracts and subcontracts for 
indefinite quantities. With respect to in¬ 
definite delivery-type contracts and sub¬ 
contracts (including, but not limited to, 
open end contracts, requirement-type 
contracts. Federal Supply Schedule con¬ 
tracts, “call-type” contracts, and pur¬ 
chase notice agreements), the affirma¬ 
tive action clause shall be included unless 
the contracting agency has reason to 
believe that the amount to be ordered 
in any year under such contract will be 
less than $2,500. The applicability of the 
affirmative action clause shall be de¬ 
termined at the time of award for the 
first year, and annually thereafter for 
succeeding years, if any. Notwithstand¬ 
ing the above, the affirmative action 
clause shall be applied to such contract 
whenever the amount of a single order 
is S2.500 or more. Once the affirmative 
action clause is determined to be appli¬ 
cable, the contract shall continue to be 
subject to such clause for its duration, 
regardless of the amounts ordered, or 
reasonably expected to be ordered in any 
year. 

(3) Work outside the United States. 
The requirements of the affirmative ac¬ 
tion clause are waived with respect to 
contracts and subcontracts with regard 
to work performed outside the United 
States by employees who were not re¬ 
cruited within the United States. 

(4) Contracts with state or local gov¬ 
ernments. The requirements of the af¬ 
firmative action clause in any contract or 
subcontract with a state or local govern¬ 
ment (or any agency, instrumentality 
or subdivision thereof) shall not be ap¬ 
plicable to any agency, instrumentality or 
subdivision of such government which 
does not participate in work on or under 
the contract or subcontract. 

(5) Facilities not connected with con¬ 
tracts. The Director may waive the re¬ 
quirements of the affirmative action 
clause with respect to any of a prime 
contractor’s or subcontractor’s facilities 
which he or she finds to be in all respects 
separate and distinct from activities of 





the prime contractor or subcontractor 
related to the performance of the con¬ 
tract or subcontract, provided that he or 
she also finds that such a waiver will not 
interfere with or impede the effectuation 
of the Act. Such waivers shall be con¬ 
sidered only upon the request of the con¬ 
tractor or subcontractor. 

(b) Waivers—(1) Specific contracts 
and classes of contracts. 

The head of an agency, with the con¬ 
currence of the Director, may waive the 
application to any contract or subcon¬ 
tract of any part of or all the affirmative 
action clause when he or she deems that 
special circumstances in the national in¬ 
terest so require. The agency head, with 
the concurrence of the Director, may 
also grant such waivers to groups or 
categories of contracts or subcontracts of 
the same type where it is (i) in the na¬ 
tional interest, (ii) found impracticable 
to act upon each request individually, 
and (iii) where such waiver will sub¬ 
stantially contribute to convenience in 
administration of section 503 of the Act. 

(2) National security. Any require¬ 
ment set forth in the regulations in this 
Part shall not apply to any contract or 
subcontract whenever the head of the 
contracting agency determines that such 
contract or subcontract is essential to the 
national security and that its award 
without complying with such require¬ 
ments is necessary to the national secu¬ 
rity. Upon making such a determination 
the head of the agency will notify the 
Director in writing within 30 days. 

(c) Withdrawal of waiver. When a 
waiver has been granted for any class 
of contracts or subcontracts under this 
section other than contracts granted 
waivers under paragraph (b'(2i of this 
section, the Director may withdraw the 
waiver for a specific contract or subcon¬ 
tract or group of contracts or subcon¬ 
tracts to be awarded, when in his or her 
judgment such action is necessary or ap¬ 
propriate to achieve the purposes of the 
Act. The withdrawal shall not apply to 
contracts or subcontracts awarded prior 
to the withdrawal, except that in pro¬ 
curements entered into by formal adver¬ 
tising, or the various forms of restricted 
formal advertising, such withdrawal shall 
not apply unless the withdrawal is made 
more than 10 calendar days before the 
date set for the opening of the bids. 

§ 60—741.4 Affirmative action clause. 

Each agency and each contractor and 
subcontractor shall include the following 
affirmative action clause in each of its 
covered government contracts or subcon¬ 
tracts (and modifications, renewals, or 
extensions thereof if not included in the 
original contract). 

Affirmative Action for Handicap-fed 
Workers 

(a) The contractor will not discriminate 
against any employee or applicant for em¬ 
ployment because of physical or mental 
handicap In regard to any position for which 
the employee or applicant for employment Is 
qualified. The contractor agrees to take af¬ 
firmative action to employ, advance in em¬ 
ployment and otherwise treat qualified 
handicapped Individuals without discrimi¬ 


nation based upon their physical or mental 
handicap In all employment practices such 
as the following: employment, upgrading, 
demotion or transfer, recruitment, advertis¬ 
ing, layoff or termination, rates of pay or oth¬ 
er forms of compensation, and selection for 
training. Including apprenticeship. 

(b) The contractor agrees to comply with 
the rules, regulations, and relevant orders of 
the Secretary of Labor issued pursuant to the 

(c) In the event of the contractor's non- 
compliance -with the requirements of this 
clause, actions for noncompliance may be 
taken in accordance with the rules, regula¬ 
tions and relevant orders of the Secretary of 
Labor issued pursuant to the Act. 

(d) The contractor agrees to post in con¬ 
spicuous places, available to employees and 
applicants for employment, notices in a 
form to be prescribed by the Director, pro¬ 
vided by or through the contracting officer. 
Such notices shall state the contractor's obli¬ 
gation under the law to take affirmative ac¬ 
tion to employ and advance in employment 
qualified handicapped employees and appli¬ 
cants for employment, and the rights of 
applicants and employees. 

(e) The contractor will notify each labor 
union or representative of workers with 
which it has a collective bargaining agree¬ 
ment or other contract understanding, that 
the contractor Is bound by the terms of sec¬ 
tion 503 of the Rehabilitation Act of 1973, 
and is committed to take affirmative action 
to employ and advance in employment phys¬ 
ically and mentally handicapped individuals. 

(f) The contractor will Include the provi¬ 
sions of this clause in every subcontract or 
purchase order of $2,500 or more unless ex¬ 
empted by rules, regulations, or orders of 
the Secretary Issued pursuant to section 503 
of the Act, so that such provisions will be 
binding upon each subcontractor or vendor. 
The contractor will take such action with 
rerpect to any subcontract or purchase order 
as the Director of the Office of Federal Con¬ 
tract Compliance Programs may direct to 

§ 60-711.5 Applicability of the affirma¬ 
tive action program requirement. 

ia) Within 120 days of the commence¬ 
ment of a contract every government 
contractor or subcontractor holding a 
contract of $50,000 or more and having 
50 or more employees shall prepare and 
maintain an affirmative action program 
at each establishment which shall set 
forth the contractor’s policies, practices 
and procedures in accordance with S 60- 
741.5 of this Part. This program may be 
integrated into or kept separate from 
other affirmative action programs of the 
contractor. Contractors presently hold¬ 
ing government contracts shall update 
their affirmative action programs within 
120 days of the effective date of this 
Part. 

(b) The affirmative action program 
shall be reviewed and updated annually. 
If there are any significant changes in 
procedures, rights or benefits as a re¬ 
sult of the annual updating, those 
changes shall be communicated to em¬ 
ployees and applicants for employment. 

(c) (1) The contractor shall invite all 
applicants and employees who believe 
themselves covered by the Act and who 
wish to benefit under the affirmative 
action program to identify themselves 
to the contractor. The invitation shall 


state that the information is volunta; iiy 
provided, that it will be kept confiden¬ 
tial. that refusal to provide it will not 
subject the applicant or employee to any 
adverse treatment, and that it will be 
used only in accordance with the Act 
and the regulations in this Part. If an 
applicant or employee so identifies him¬ 
self or herself the contractor should 
also seek the advice of the applicant or 
employee regarding proper placement 
and appropriate accommodation. < An 
acceptable form for such an invitation is 
set forth in Note B attached.) 

(2) Nothing in this section shall pre¬ 
clude an employee from informing a 
contractor at any future tin* of bis 
or her desire to benefit under the pro¬ 
gram. 

i3> Nothing in this section shall re¬ 
lieve a contractor of its obligation to 
take affirmative action v/ith respect to 
those applicants or employees of whose 
handicap the contractor has actual 
knowledge: Provided, that the contrac¬ 
tor is not obligated to search the med¬ 
ical files of any applicant or employee 
to determine the existence of a handicap. 

(4) Nothing in this section shall re¬ 
lieve a contractor from liability for dis¬ 
crimination under the Act. 

(d) The full affirmative action pro¬ 
gram shall be available for inspection to 
any employee or applicant for employ¬ 
ment upon request. The location and 
hours during which the program may 
be obtained shall be posted at each 
facility. 

§60-741.6 Affirmative action policy, 
practices and procedures. 

(a) General requirements. Under the 
affirmative action obligation imposed by 
section 503 of the Rehabilitation Act 
of 1573. contractors are required to take 
affirmative action to employ and ad¬ 
vance in employment qualified handi¬ 
capped individuals at all levels of em¬ 
ployment, including the executive level. 
Such action shall apply to all employ¬ 
ment practices, including, but not lim¬ 
ited to, the following: hiring, upgrading, 
demotion or transfer, recruitment or re¬ 
cruitment advertising, layoff or termi¬ 
nation, rates of pay or other forms of 
compensation, and selection for train¬ 
ing, including apprenticeship. 

(b) Proper consideration of qualifica¬ 
tions. Contractors shall review their per¬ 
sonnel processes to determine whether 
their present procedures assure careful, 
thorough and systematic consideration 
of the job qualifications of known handi¬ 
capped applicants and employees for job 
vacancies filled either by hiring or pro¬ 
motion, and for all training opportunities 
offered or available. To the extent that it 
is necessary to modify their personnel 
procedures, contractors shall include the 
development of new procedures for this 
purpose in their affirmative action pro¬ 
gram required under this Part. These 
procedures must be designed so as to 
facilitate a review of the implementation 
of this requirement by the contractor or 
the government. (Note C attached is an 
example of an appropriate set of proce- 



dures. The procedures in Note C are not 
required and contractors may develop 
other procedures which are appropriate 
to their circumstances.) 

(c) Physical and mental qualifications. 
<1) The contractor shall provide in its 
affirmative action program, and shall ad¬ 
here to, a schedule for the review of all 
physical or mental job qualification re¬ 
quirements to ensure that, to the extent 
qualification requirements tend to screen 
out qualified handicapped individuals, 
they are job related and are consistent 
with business necessity and the safe per¬ 
formance of the job. 

(2) Whenever a contractor applies 
physical or mental job qualification re¬ 
quirements in the selection of applicants 
or employees for employment or other 
change in employment status such as 
promotion, demotion or training, to the 
extent that qualification requirements 
tend to screen out qualified handicapped 
individuals, the requirements shall be 
related to the specific job or jobs for 
which the individual is being considered 
and shall be consistent with business 
necessity and the safe performance of 
the job. The contractor shall have the 
burden to demonstrate that it has com¬ 
plied with the requirements of this para¬ 
graph. 

(3) Nothing in this section shall pro¬ 
hibit a contractor from conducting a 
comprehensive medical examination 
prior to employment provided that the 
results of such an examination shall be 
used only in accordance with the re¬ 
quirements of this section. Whenever a 
contractor inquires into an applicant’s or 
employee’s physical or mental condition 
or conducts a medical examination prior 
to employment or change in employ¬ 
ment status information obtained in 
response to such inquiries or examina¬ 
tion shall be kept confidential except 
that: 

(i) Supervisors and managers may be 
informed regarding restrictions on the 
work or duties of handicapped individu¬ 
als and regarding accommodations; and 

(ii) First aid and safety personnel may 
be informed, where and to the extent ap¬ 
propriate, if the condition might require 
emergency treatment; and 

(iii) Government officials investigat¬ 
ing compliance with the Act shall be 
informed. 

(d) Accommodation to physical and 
mental limitations of employees. A con¬ 
tractor must make a reasonable accom¬ 
modation to the physical and mental lim¬ 
itations of an employee or applicant un¬ 
less the contractor can demonstrate that 
such an accommodation would impose an 
undue hardship on the conduct of the 
contractor’s business. In determining the 
extent of a contractor’s accommodation 
obligations, the following factors among 
others may be considered: (1) business 
necessity and (2) financial cost and 
expenses. 

(e) Compensation. In offering employ¬ 
ment or promotions to handicapped in¬ 
dividuals, the contractor may not re¬ 
duce the amount of compensation offered 
because of any disability income, pension 


or other benefit the applicant or em¬ 
ployee receives from another source. 

(f) Outreach, positive recruitment, 
and external dissemination of policy. 
Contractors shall review their employ¬ 
ment practices to determine whether 
their personnel programs provide the 
required affirmative action for employ¬ 
ment and advancement of qualified han¬ 
dicapped individuals. Based upon the 
findings of such reviews, contractors 
shall undertake appropriate outreach 
and positive recruitment activities, such 
as those listed below. It is not contem¬ 
plated that contractors will necessarily 
undertake all the listed activities or that 
their activities will be limited to those 
listed. The scope of a contractor’s ef¬ 
forts shall depend upon all the circum¬ 
stances, including the contractor’s size 
and resources and the extent to which 
existing employment practices are 
adequate. 

(1) The contractor should develop in¬ 
ternal communication of its obligation 
to engage in affirmative action efforts to 
employ qualified handicapped individ¬ 
uals in such a manner as to foster under¬ 
standing, acceptance and support among 
the contractor’s executive, management, 
supervisory and all other employees and 
to encourage such persons to take the 
necessary action to aid the contractor 
in meeting this obligation. 

(2) The contractor should develop 
reasonable internal procedures to en¬ 
sure that its obligation to engage in af¬ 
firmative action to employ and promote 
qualified handicapped individuals is 
being fully implemented. 

(3) The contractor should periodi¬ 
cally inform all employees and prospec¬ 
tive employees of its commitment to en¬ 
gage in affirmative action to increase 
employment opportunities for qualified 
handicapped individuals. 

(4) The contractor should enlist the 
assistance and support of recruiting 
sources (including state employment se¬ 
curity agencies, state vocational reha¬ 
bilitation agencies or facilities, sheltered 
workshops, college placement officers, 
state education agencies, labor organi¬ 
zations and organizations of or for 
handicapped individuals) for the con¬ 
tractor's commitment to provide mean¬ 
ingful employment opportunities to 
qualified handicapped individuals. (A 
list of numerous national organizations 
serving the handicapped, many of 
which have state or local affiliates, is 
found in the “Directory of Organiza¬ 
tions Interested in the Handicapped’’ 
published by the Committee for the 
Handicapped People-to-People Pro¬ 
gram, Washington, D.C.) 

(5) The contractor should engage_ in 
recruitment activities at educational in¬ 
stitutions which participate in training 
of the handicapped, such as schools for 
the blind, deaf, or retarded. 

(6) The contractor should establish 
meaningful contacts with appropriate 
social service agencies, organizations of 
and for handicapped individuals, voca¬ 
tional rehabilitation agencies or facili¬ 
ties, for such purposes as advice, tech¬ 


nical assistance and referral of poten¬ 
tial employees. Technical assistance 
from the resources described in this 
paragraph may consist of advice on prop¬ 
er placement, recruitment, training 
and accommodations contractors may 
undertake, but no such resource provid¬ 
ing technical assistance shall have the 
authority to approve or disapprove the 
acceptability of affirmative action pro¬ 
grams. 

(7) The contractor should review em¬ 
ployment records to determine the avail¬ 
ability of promotable and transferable 
qualified known handicapped individ¬ 
uals presently employed, and to deter¬ 
mine whether their present and poten¬ 
tial 'skills are being fully utilized or de¬ 
veloped. 

(8) The contractor should include 
handicapped workers when employees 
are pictured in consumer, promotional 
or help wanted advertising. 

(9) The contractor should send writ¬ 
ten notification of company policy to all 
subcontractors, vendors and suppliers, 
requesting appropriate action on their 
part. 

CIO) The contractor should take posi¬ 
tive steps to attract qualified handi¬ 
capped persons not currently in the work 
force who have requisite skills and can 
be recruited through affirmative action 
measures. These persons may be located 
through the local chapters of organiza¬ 
tions of and for handicapped individ¬ 
uals described in subsection (f) (4). 

(g) Internal dissemination of policy. A 
strong outreach program will be ineffec¬ 
tive without adequate internal support 
from supervisory and management per¬ 
sonnel and other employees, who may 
have had limited contact with handi¬ 
capped persons in the past. In order to 
assure greater employee cooperation and 
participation in the contractor’s efforts, 
the contractor should adopt, implement 
and disseminate this policy internally 
as follows: 

(1) Include it in the contractor’s policy 
manual. 

(2) Publicize it in the company news¬ 
paper, magazine, annual report and other 
media. 

(3) Conduct special meetings with ex¬ 
ecutive, management, and supervisory 
personnel to explain the intent of the 
policy and individual responsibility for 
effective implementation, making clear 
the chief executive officer’s attitude. 

(4) Schedule special meetings with all 
employees to discuss policy and explain 
individual employee responsibilities. 

(5) Discuss the policy thoroughly in 
both employee orientation and manage¬ 
ment training programs. 

’ (6) Meet with union officials to inform 

them of the contractor’s policy, and re¬ 
quest their cooperation. 

(7) Include nondiscrimination clauses 
in all union agreements, and review all 
contractual provisions to ensure they are 
nondiscrim inatory. 

(8) Include articles on accomplish¬ 
ments of handicapped workers in com¬ 
pany publications. 








(9) Post tlie policy on company bulle¬ 
tin boards, including a statement that 
employees and applicants are protected 
from coercion, intimidation, interference 
or discrimination for filing a complaint 
or assisting in an investigation under the 
Act. 

(10) When employees are featured in 
employee handbooks or similar publica¬ 
tions for employees, include handicapped 
employees. 

(h) Responsibility for implementation. 
An executive of the contractor should be 
designated as director or manager of 
company aiHrmative action activities un¬ 
der these regulations. His or her iden¬ 
tity should appear on all internal and 
external communications regarding the 
company’s affirmative action programs. 
This executive should be given necessary 
top management support and staff to 
manage the implementation of this pro¬ 
gram, including the following activities: 

(1) Develop policy statements, affirma¬ 
tive action programs, and internal and 
external communication techniques. The 
latter techniques should include regular 
discussions with local managers, super¬ 
visors and employees to be certain the 
contractor’s policies are being followed. 
In addition, supervisors should be advised 
that: 

(i) Their work performance is being 
evaluated on the basis of their affirma¬ 
tive action efforts and results, as well as 
other criteria. 

(11) The contractor is obligated to pre¬ 
vent harassment of employees placed 
through affirmative action efforts, as set 
forth in § 60-741.51. 

(2) Identify problem areas in conjunc¬ 
tion with line management and known 
handicapped employees, in the imple¬ 
mentation of the affirmative action pro¬ 
grams, and develop solutions. This is 
particularly important for the accom¬ 
modations requirements. 

(3) Design and implement audit and 
reporting systems that will: 

(i) Measure effectiveness of the con¬ 
tractor’s programs. 

(ii) Indicate need for remedial action. 

(iii) Determine the degree to which 
the contractor’s objectives have been 
attained. 

(iv) Determine whether known handi¬ 
capped employees have had the oppor¬ 
tunity to participate in all company 
sponsored educational, training, recrea¬ 
tional and social activities. 

(v) Ensure that each location is in 
compliance with the Act and the regu¬ 
lations in this Part. 

(4) Serve as liaison between the con¬ 
tractor and enforcement agencies. 

(5) Serve as liaison between the con¬ 
tractor and organizations of and for 
handicapped persons, and arrange for 
the active involvement by company rep¬ 
resentatives in the community service 
programs of local organizations of and 
for the handicapped. 

(6) Keep management informed of 
the latest developments in the entire 
affirmative action area. 

(7) Arrange for career counseling for 
known handicapped employees. 

(i) Development and execution of af¬ 
firmative action programs. (1) Job qual¬ 


ification requirements reviewed pursuant 
to subsection (c) of this section should 
be made available to all members of 
management involved in the recruit¬ 
ment, screening, selection, and promo¬ 
tion process. 

(2) The contractor should evaluate the 
total selection process including train¬ 
ing and promotion to ensure freedom 
from stereotyping handicapped persons 
in a manner which limits their access to 
all jobs for which they are qualified. 

(3) All personnel involved in the re¬ 
cruitment, screening, selection, promo¬ 
tion, disciplinary, and related processes 
should be carefully selected and trained 
to ensure that the commitments in its 
affirmative action program are imple¬ 
mented. 

(4) Formal briefing sessions should be 
held, preferably on company premises, 
with representatives from recruiting 
sources. Plant tours, clear and concise 
explanations of current and future job 
openings, position descriptions, worker 
specifications, explanations of the com¬ 
pany’s selection process, and recruiting 
literature should be an integral part of 
the briefings. Formal arrangements 
should be made for referral of appli¬ 
cants, follow up with sources, and feed¬ 
back on disposition of applicants. 

(5) A special effort should be made 
to include qualified handicapped per¬ 
sons on the personnel relations staff. 

16) Handicapped employees should 
be made available for participation in 
career days, youth motivation pro¬ 
grams, and related activities in their 
communities. 

(7) Recruiting efforts at all schools 
should incorporate special efforts to 
reach handicapped students. 

(8) An effort should be made to par¬ 
ticipate in workstudy programs with re¬ 
habilitation facilities and schools which 
specialize in training or educating handi¬ 
capped individuals. 

(9) The contractor should use all 
available resources to continue or estab¬ 
lish on the job training programs. 

(j) Sheltered workshops. Contracts 
with sheltered workshops do not consti¬ 
tute affirmative action in lieu of employ¬ 
ment and advancement of qualified 
handicapped individuals in the contrac¬ 
tor’s own workforce. Contracts with 
sheltered workshops may be included 
within an affirmative action program if 
the sheltered workshop trains employees 
for the contractor and the contractor is 
obligated to hire trainees at full com¬ 
pensation when such trainees become 
qualified as “qualified handicapped in¬ 
dividual” as defined in § 60-741.2. 

§ 60—741.7 Determination of handicap. 

(a) Any handicapped individual filing 
a complaint with the Director under this 
Part shall submit with his or her com¬ 
plaint a signed statement specifying the 
handicapping impairment or situation 
(see Section 60-741.2 definition of 
“handicapped individual”). If the Direc¬ 
tor determines that further documenta¬ 
tion is necessary, he or she may require 
the complainant to provide additional 
information. 


(b) Any contractor requiring a deter¬ 
mination of an applicant’s or employee’s 
handicap may require the applicant or 
employee to provide medical documenta¬ 
tion of the impairment or, in the alter¬ 
native, may require the applicant or em¬ 
ployee to undergo a medical examination 
at the contractor’s expense. 

(c) Any determination of handicap 
required pursuant to paragraph (b) of 
this section must meet the requirements 
of § 69-741.5(c) and must be for the pur¬ 
pose of affirmative action and proper job 
placement. Information obtained there¬ 
from shall not be used to exclude or 
otherwise limit the employment op¬ 
portunities of qualified handicappe:! 
individuals. 

id) All medical documentation re¬ 
quired under this section shall be based 
upon the American Medical Association 
Guides to the Evaluation of Permanent 
Impairment, provided that the Guides 
shall be used only to determine the ex¬ 
istence of impairment without regard to 
the degree of impairment. 

§ 60—741.8 Listing of omplo; monl open¬ 
ings. 

Contractors should request state em¬ 
ployment security agencies to refer 
qualified handicapped Individuals for 
consideration under their affirmative 
action programs. 

§ 60-741.9 Labor unions and recruiting 
and training agencies. 

• a) Whenever performance in accord¬ 
ance with the affirmative action clause 
or any matter contained in the regula¬ 
tions in this Part may necessitate a re¬ 
vision of a collective bargaining agree¬ 
ment, the labor union or unions which 
are parties to such agreements shall be 
given an adequate opportunity to pre¬ 
sent their views to the agency, or to the 
Director. 

(b) The Director shall use his or her 
best efforts, directly or through con¬ 
tractors, subcontractors, local officials, 
vocational rehabilitation facilities, and 
all other available instrumentalities, to 
cause any labor union, recruiting and 
training agency or other representative 
of workers who are or may be engaged 
in work under contracts and subcon¬ 
tracts to cooperate with, and to assist in. 
the implementation of the purposes of 
the Act. 

Subpart B—General Enforcement and 
Complaint Procedure 
§ 60—741.20 Subcontracts. 

Each nonexempt prime contractor and 
subcontractor shall include the affirma¬ 
tive action clause prescribed in § 60-741.3 
in each of their nonexempt subcontracts. 
The clause may be incorporated by ref¬ 
erence in accordance with § 60-741.22. 
§ 60-741.21 Adaptation of language. 

Such necessary changes in language 
may be made to the affirmative action 
clause (see 5 60-741.3) as shall be ap¬ 
propriate to identify properly the parties 
and their undertakings. 



forded to a prime contractor or a sub¬ 
contractor or a prospective prime con¬ 
tractor or subcontractor by the agency 
or Director in any of the following cir¬ 
cumstances: 

U) An apparent violation of the af¬ 
firmative action clause by a contractor 
or subcontractor, as shown by any in¬ 
vestigation, is not resolved by informal 
means and a hearing is requested; or 

<2) The Director, or an agency upon 
prior notification to the. Director, pro¬ 
poses to cancel or terminate the contract 
or withhold progress payments, or cause 
the contract to be canceled or terminated 
or progress payments to be withheld, in 
whole or in part, on a contract or con¬ 
tracts, or to require cancellation or ter¬ 
mination of a contract or subcontract or 
withholding of progress payments; or 

(3) The Director, or an agency with 
the approval of the Director, proposes to 
declare a prime contractor or subcon¬ 
tractor ineligible for further contracts 
or subcontracts under the Act. 

(b) Hearing practice and procedure. 
(1) Hearings conducted by the Office of 
Federal Contract Compliance Programs 
under this Part shall be governed by the 
rules of practice and procedure con¬ 
tained in 41 CFR Part 60-30 except that 
the Director shall perform all the duties 
and functions assigned to the Secretary 
by that Part. 

(2) The practice and procedure for 
hearings conducted by agencies shall be 
consistent with the requirements of this 
section. 

(A) Written notices of proposed ac¬ 
tion for noncompliance, signed by the 
appropriate agency official, shall be sent 
to the last known address of the prime 
contractor or subcontractor by certified 
mail, return receipt requested. If the 
contractor does not receive such notice, 
a copy of such notice shall be published 
in the Federal Register. The notice shall 
contain a precise jurisdictional state¬ 
ment, a short and plain statement of the 
matters furnishing a basis for the action 
for noncompliance, an enumeration of 
the actions being requested, and a cita¬ 
tion of the provisions pursuant to which 
the requested action may be taken. The 
prime contractor or subcontractor shall 
be afforded at least 14 days from receipt 
of the notice of proposed action'for non- 
compliance in which to file an answer to 
the notice and a request for a hearing 
with the agency and the contractor shall 
be so informed in the notice. The answer 
shall admit or deny specifically, and in 
detail, matters set forth in each allega¬ 
tion of the notice unless the prime con¬ 
tractor or subcontractor is without 
knowledge, in which case the answer 
shall so state, and the statement shall 
be deemed a denial. Matters not specifi¬ 
cally denied shall be deemed admitted. 
Matters alleged as affirmative defenses 
shall be separately stated and numbered. 
The hearing request shall be included as 
a separate paragraph of the answer. 

iB) Reasonable notice of the hearing 
shall be sent by certified mail, return re¬ 
ceipt requested, to the last known ad¬ 
dress of the prime contractor or sub- ’ 
contractor complained against. Such 


notice shall contain the time, place, and 
nature of the’hearing and a statement 
of the legal authority pursuant to which 
the hearing is to be held. Hearings shall 
be before a hearing officer designated by 
or at the direction of the agency head. 
Each party shall have the right to coun¬ 
sel or other representative, a fair op¬ 
portunity to present evidence and argu¬ 
ment, and to cross-examine. Whenever a 
formal hearing.is based in whole or in 
part on matters subject to the collective 
bargaining agreement and compliance 
may necessitate a revision of such agree¬ 
ment, any labor organization which is a 
signatory to the agreement shall have 
the right to participate as a party. 
Whenever a hearing is held on a com¬ 
plaint under § 60-741.27 any pei-son or 
organization shall be permitted to par¬ 
ticipate upon a showing that such per¬ 
son or organization has an interest in the 
proceedings and may contribute mate¬ 
rially to the proper disposition thereof. 
The hearing officer shall make his or her 
proposed findings and conclusions upon 
the basis of the record. 

(C) If, at the end of the 14-day pe¬ 
riod referred to in this section, no answer 
including a hearing request has been filed 
or the answer does not raise issues of fact 
or law, the agency head may cancel or 
terminate or cause to be canceled or ter¬ 
minated, or withhold progress payments 
with respect to any one or more contracts 
or subcontracts, or parts thereof, held 
by the prime contractor or subcontractor 
complained against, or enter an order 
declaring such contractor or subcontrac¬ 
tor ineligible for further contracts, sub¬ 
contracts, or extensions or other modifi¬ 
cations of existing contracts, until the 
contractor or subcontractor has satisfied 
the Director that it has established and 
will carry out personnel and employment 
policies and practices in compliance with 
the provisions of the Act, affirmative ac¬ 
tion clause, and the regulations. 

(D) When the hearing is conducted 
by an agency, the hearing officer shall 
make recommendations to the head of 
the agency who shall make a decision 
whether action for noncompliance will 
be taken against the contractor or sub¬ 
contractor. No decision by the head of 
the agency, or his Or her representative, 
shall be final without the prior approval 
of the Director. Parties shall be fur¬ 
nished with copies of the hearing officer’s 
recommendations, and shall be given an 
opportunity to submit their views. 

§ 60—741.30 Notification of agencies. 

The Director shall, notify the heads of 
all agencies of any action for noncom¬ 
pliance taken against any contractor 
after such actions have been taken. No 
agency may issue a waiver under § 60- 
741.24(b) (1) to any contractor subject 
to such action without prior approval of 
the Director. 

§ 60-741.31 Contractor ineligibility list. 

The Director shall distribute periodi¬ 
cally a list to all executive departments 
and agencies giving the names of prime 
contractors and subcontractors who have 


been declared ineligible under the regu¬ 
lations in this Part and the Act. 

§ 60—741.32 Disputed matters related to 
the affirmative action program. 

The procedures set forth in the regula¬ 
tions in this Part govern all disputes 
relative to a contractor's compliance with 
the affirmative action clause and the re¬ 
quirements of this Part. Any disputes re¬ 
lating to issues other than compliance, 
including contract costs arising out of 
the contractor’s efforts to comply, shall 
be determined by the disputes clause of 
the contract. 

Subpart C—Ancillary Matters 
§ 60-741.50 Reinstatement of ineligible 
contractors and subcontractors. 

Any prime contractor or subcontractor 
debarred from further contracts or sub¬ 
contracts under the Act may request re¬ 
instatement in a letter directed to the 
Director. In connection with the rein¬ 
statement proceedings, the prime con¬ 
tractor or subcontractor shall be re¬ 
quired to show that it has established 
and will carry out employment policies 
and practices in compliance with the af¬ 
firmative action clause. 

§ 60—741.51 Intimidation and interfer- 


The sanctions and penalties contained 
in this regulation may be exercised by 
the agency or the Director against any 
prime contractor or subcontractor, who 
fails to take all necessary steps to ensure 
that no person intimidates, threatens, 
coerces, or discriminates against any in¬ 
dividual for the purpose of interfering 
with the filing of a complaint, furnishing 
information, or assisting or participat¬ 
ing in any manner in an investiga¬ 
tion, compliance review, hearing, or any 
other activity related to the administra¬ 
tion of the Act. 

§ 60—741.52 Recordkeeping. 

(a) Each contractor and subcontrac¬ 
tor shall maintain for a period not less 
than one year records regarding com¬ 
plaints and actions taken thereunder, 
and such employment or other records as 
required by the Director or agency or by 
this Part and shall furnish such infor¬ 
mation in the form required by the 
Director or agency or by the Director 
deems necessary for the administration 
of the Act and regulations issued under 
this Part. 

(b) Failure to maintain complete and 
accurate records as required under this 
section or failure to update annually the 
affirmative action program as required 
by § 60-741.5(b) constitutes noncompli¬ 
ance with the contractor’s or subcon- 
tx-actor's obligations under the affirma¬ 
tive action clause and is a ground for the 
imposition of appropriate sanctions. 

§ 60—741.53 Access to records of em¬ 
ployment. 

Each prime contractor and subcontrac¬ 
tor shall permit access during normal 
business hours to its places of business, 
books, records and accounts pertinent to 
compliance with the Act, and all rules 
and regulations promulgated pursuant 




§ 60-711.22 Incorporation by reference. 

The affirmative action clause and the 
regulations contained in this Part may 
be incorporated by reference in all con¬ 
tracts and subcontracts. 

§ 60—741.23 Incorporation by opera¬ 
tion of the Act and agency regula- 

By operation of the Act, the affirma¬ 
tive action clause shall be considered to 
be a part of every contract and subcon¬ 
tract required by the Act and the regu¬ 
lations in this Part to include such a 
clause, whether or not it is physically 
incorporated in such contracts and 
whether or not there is a written con¬ 
tract between the agency and the con¬ 
tractor. 

§ 60—741.24 Duties of agencies. . 

(a) General responsibility. Each 
agency shall cooperate with the Director 
in the performance of his or her re¬ 
sponsibilities under the Act. Such co¬ 
operation shall include the responsibility 
to ensure that contractors are fully 
cognizant of their obligations under the 
Act and this Part, to provide the Di¬ 
rector with any information which comes 
to its attention that the contractor is 
not in compliance with the Act or this 
Part, and to take such actions for non- 
compliance as set forth in § 60-741.31 as 
may be ordered by the Director. 

<b> Designation of agency official. The 
head of each agency, or his or her des¬ 
ignee, shall identify and submit to the 
Director the name, address and tele¬ 
phone niumber of the official within the 
agency who is primarily responsible for 
implementation of this program within 
the agency. 

§ 60—741.23 Evaluations by the Direc¬ 
tor. 

The Director shall be primarily re¬ 
sponsible for undertaking such investi¬ 
gations of complaints and other matters 
as well as evaluations of contractor and 
agency performance as may be neces¬ 
sary to assure that the purposes of sec¬ 
tion 503' of the Rehabilitation Act of 
1973 are being effectively carried out. 
§60—741.26 Complaint Procedures. 

(a) Place and time of filing. Any ap¬ 
plicant for employment with a contractor 
or any employee of a contractor may, 
personally or by an authorized repre¬ 
sentative, file a written complaint with 
the Director alleging a violation of the 
Act or the regulations in this Part. Such 
complaint must be filed within 180 days 
from the date of the alleged violation, 
unless the time for filing is extended by 
the Director for good cause shown. 

Cb) Referral to contractor. When a 
complaint is filed by an employee of a 
contractor and the contractor has an ap¬ 
plicable internal review procedure, the 
complaint shall be referred to the con¬ 
tractor for processing under that proce¬ 
dure. The complaint and all actions 
taken thereunder shall be kept con¬ 
fidential by the contractor. If there has 
not been a resolution of the complaint 
under that procedure satisfactory to the 
complainant within 60 days of the re¬ 
ferral, the Department of Labor or the 


designated agency will proceed as pro¬ 
vided in this section. 

(c) Contents of complaints. Com¬ 
plaints must be signed by the complain¬ 
ants or their authorized representatives 
and must contain the following infor¬ 
mation: (1) Name and address (includ¬ 
ing telephone number) of the com¬ 
plainant, (2) name and address of the 
contractor or subcontractor who com¬ 
mitted the alleged violation, (3> a de¬ 
scription of the act or acts considered to 
be a violation, (4) a signed statement 
that the individual is handicapped or 
has a history of a handicap or other 
documentation of impairment or was re¬ 
garded by the contractor as having an 
impairment, and (5) other pertinent in¬ 
formation available which will assist in 
the investigation and resolution of the 
complaint, including the name of any 
known federal agency with which the 
employer has contracted. 

id) Incomplete information. Where a 
complaint contains incomplete informa¬ 
tion, the Director or the agency desig¬ 
nated by the Director for investigation 
of the complaint shall seek the needed 
information from the complainant. If 
the information is not furnished to the 
agency or the Director within 60 days 
of the date of such request, the case 
may be closed. 

(e> Investigations. The Department 
of Labor or the designated agency shall 
institute a prompt investigation of each 
complaint, and shall be responsible for 
developing a complete case record. A 
complete case record consists of the fol¬ 
lowing: (1) Name and address of each 
person interviewed. <2) a summary of 
his or her statement. (3) copies or sum¬ 
maries of pertinent documents, (4) a 
narrative summary of the evidence dis¬ 
closed in the investigation as it related 
to each charge, and (5) recommended 
findings and resolution. 

(f) Responsibilities of agencies. Agen¬ 
cies shall conduct investigations of com¬ 
plaints in accordance with specific re¬ 
quests of the Director. 

(g> Resolution of matters. (1) If the 
complaint investigation shows no viola¬ 
tion of the Act or regulations in this 
Part, or if the agency or the Director 
decides not to initiate administrative 
or legal proceedings against the contrac¬ 
tor. the complainant shall be so notified. 
Within 30 days, the complainant may 
request review by the Director of such 
a finding or decision. 

(2) Where an investigation indicates 
that the contractor has not complied 
with the requirements of the Act or this 
Part, efforts shall be made to secure 
compliance through conciliation and per¬ 
suasion within a reasonable time. Before 
the contractor or subcontractor can be 
found to be in compliance, it must make 
a specific commitment, in writing, to take 
corrective action to meet the require¬ 
ments of the Act and this Part. The com¬ 
mitment must indicate the precise action 
to be taken and dates for completion. The 
time period allowed should be no longer 
than the minimum period necessary to 
effect such changes. Upon approval of 


such commitment by the Director or the 
agency, the contractor may be considered 
in compliance on condition that the com¬ 
mitments are kept. Where the matter 
has been referxed to an agency for in¬ 
vestigation and lesolution, the contiactor 
and the complainant shall be advised 
that the resolution is subject to review 
by the Director and may be disapproved 
if it is determined that such resolution 
'is not sufficient to achieve compliance. 

(3) Where the complaint investiga¬ 
tion indicates a violation of the Act or 
regulations in this Part, (and the com¬ 
plaint has not been resolved by informal 
means) the Director, or the agency with 
the approval of the Director, shall afford 
the contractor an opportunity for a hear¬ 
ing in accordance with 5 60-741.29. 

§ 60—741.27 IVoncompliance with the af- 

Noncompliance with the piime con¬ 
tractor’s or subcontractor’s obligations 
under the affirmative action clause is a 
ground for taking appropriate action for 
noncompliance as set forth in § 60- 
741.29 by the agency, the Director, prime 
contiactor, or subcontractor. Any such 
noncompliance shall be reported in writ¬ 
ing to the Director by the agency as soon 
as practicable after it is identified. 

§ 60—741.28 Actions for noncoinplianre. 

(a) General. In every case where any 
complaint investigation indicates the 
existence of a violation of the affirmative 
action clause or these regulations, the 
matter should be resolved by informal 
means, including conciliation, and per¬ 
suasion, whenever possible. This will also 
include establishing a corrective action 
program in accordance with § 60-741.26 
(g) (2). Where the apparent violation is 
not resolved by informal means, the Di¬ 
rector or the agency shall proceed in ac¬ 
cordance with the enforcement proce¬ 
dures contained in this Part. 

(b) Judicial enforcement. In addition 
to the administrative remedies set forth 
herein, the Director may, within the 
limitations of applicable law, seek appro¬ 
priate judicial action to enforce the con¬ 
tractual provisions set forth in § 60- 
741.4 including appropriate injunctive 
relief. 

(c) Withholding progress payments. 
With the prior approval of the Director 
so much of the accrued payment due on 
the contx-act or any other contract be¬ 
tween the government prime contractor 
and the federal government may be 
withheld as necessary to connect any 
violations of the provisions of the af¬ 
firmative action clause. 

(d> Termination. A contract or sub- 
contiact may be cancelled or tenninated. 
in whole or in part, for failure to comply 
with the provisions of the affirmative ac¬ 
tion clause. 

(e) Debarment. A prime contractor or 
subcontractor or a prospective contrac¬ 
tor or subcontractor may be debarred 
from receiving future contracts for fail¬ 
ure to comply with the provisions of the 
affirmative action clause. 

§ 60—741.29 Formal hearings. 

(a) Hearing opportunity. An oppox- 
tunity for a formal hearing shall be af- 
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PART 60-741—AFFIRMATIVE ACTION 
OBLIGATIONS OF CONTRACTORS AND 
SUBCONTRACTORS FOR HAND¬ 
ICAPPED WORKERS 

Formal Hearings 

AGENCY: Office of Federal Contract 
Compliance Programs Labor. 

ACTION: Final rule. 

SUMMARY: The Office of Federal Con¬ 
tract Compliance Programs is amending 
the procedural regulations for hearings 
conducted to enforce section 503 of the 
Rehabilitation Act of 1973, as amended. 
The amendments are intended to con¬ 
form the hearing procedures under this 
Act to changes that have been made in 
the procedural rules for hearings under 
Executive Order No. 11246, which pro¬ 
hibits discrimlnaticn in employment by 
government contractors on the basis of 
race, color, religion, sex or national 
origin. 

EFFECTIVE DATE: April 12, 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

David A. Drachsler. Counsel for Equal 
Opportunity Programs, U.S. Depart¬ 
ment of Labor, Room N-2414, Wash¬ 
ington, D.C. 20210, 202-^523-8222. 
SUPPLEMENTARY INFORMATION: 
On April 16, 1976, the Department of 
Labor published amendments to the 
regulations (41 FR 16147) implementing 
section 503 of the Rehabilitation Act of 
1973, as amended <29 U.S.C. 793). Those 
amendments included a provision that 
hearings conducted by the Office of Fed¬ 
eral Contract Compliance Programs to 
enforce the provisions of section 503 of 
the Rehabilitation Act shall be governed 
by the rules of practice and procedure 
contained in 41CFR Part 60-30. The pro¬ 
cedures for hearings to be conducted by 
compliance agencies were required to 
meet certain standards set forth in the 
amended regulations at 41 CFR 60- 
741.29. 


Part 60-30 contains the rules of prac¬ 
tice and procedure governing hearings 
to enforce Executive Order 11246, as 
amended. On January 18, 1977, the De¬ 
partment of Labor published regulations 
in the Federal Register (42 FR 3454) 
which, among other things, amended the 
rules of practice and procedure con¬ 
tained in 41 CFR Part 60-30. The pur¬ 
pose of the regulations published today 
Is to amend the hearing practice and 
procedure provisions of the regulations 
implementing section 503 of the Reha¬ 
bilitation Act to co mform them to the 
changes made in 41 CFR Part 60-30 by 
the amendments published on January 
18, 1977, and adopt the rules of practice 
and procedure in 41 CFR Part 60-30 for 
hearings conducted under section 503 of 
the Rehabilitation Act. 

In addition, reference to hearings 
conducted by agencies under this Part 
has been deleted because it is not con¬ 
templated that agencies will have en¬ 
forcement responsibilities under the Re¬ 
habilitation Act. 

Because the amendments published 
today deal with matters of agency prac¬ 
tice and procedure and do not enlarge 
or diminish any rights or obligations 
of contractors and subcontractors they 
are effective on April 12, 1977, without 
publication or notice and comment, 
under 5 U.S.C. 553(b)(3)(A). 

This document was prepared under 
the direction and control of James D. 
Henry, Associate Solicitor, Division of 
Labor Relations and Civil Rights, 202- 
523-8238. 


Ray Marshall, 
Secretary of Labor. 
Donald Elisburg, 
Assistant Secretary, Employ¬ 
ment Standards Administration. 

A. Diane Graham, 
Acting Director, OFCCP. 


In consideration of the foregoing, 
CFR § 60-741.29(b) is revised in 
entirety to read as set forth below. 

§ 60—741.29 Formal hearings. 


(b) Hearing practice and proced•. 

(1) All hearings conducted under . 
tion 503 of the Rehabilitation Act 
1973, as amended, and the reguiati: 
in this Part shall be governed 07 : 
Rules of Practice for Administrate 
Proceedings to Enforce Equal O 
portunity Under Executive Order 11. 
contained in 41 CFR Part 60-30 exc 
that complaints shall be issued by 
Associate Solicitor, Division of La > 
Relations and Civil Rights, Office of 
Solicitor, rather than by the Soiici 
of Labor. 

(2) For the purposes of hearings p 
suant to this Part 60-74’, referee 
in 41 CFR Part 60-30 to “Execut. 
Order 11246” shall mean section ?: 
of the Rehabilitation Act of 1973, 
amended: to “equal opportunity clau J 
shall mean the affirmative action cla 
published at 41 CFR 60-741.4; and : 
“regulations" shall mean the regulatir • 
contained in this Part 60-741. 

(3) The Administrative Law Judg 
recommended findings, conclusions a < 
decision shall be certified to the Assis 
ant Secretary, Employment Standar . 
Administration rather than to the bet. 
of the compliance agency or to the Set • 
retary (see 41 CFR § 60-30.27). Accord¬ 
ingly, exceptions to the recommended de • 
cision (41 CFR § 60-30.28) shall be filet, 
with the Assistant Secretary, Employ ¬ 
ment Standards Administration, and the 
final Administrative Order contemplated 
by 41 CFR § 60-30.30 shaU be issued by 
the Assistant Secretary. Employment- 
Standards Administration. Except for 
these changes in procedure, all the other 
provisions of the rules of practice cited 
in this 41 CFR § 60-741.29(b> shall re¬ 
main in full force and effect. 

[FR Doc.77-10753 Filed 4-ll-77;8:45 am] 
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thereto for the purposes of complaint in¬ 
vestigations, and investigations of per¬ 
formance under the affirmative action 
clause of the contract or subcontract. In¬ 
formation obtained in this manner shall 
be used only in connection with the ad¬ 
ministration of the Act. 

§ 60-741.54 Rulings and interpreta¬ 
tions. 

Rulings under or interpretations of the 
Act and the regulations contained in this 
Part 741 shall be made by the Secretary 
or his or her designee. 

Effective date. The regulations in this 
Part shall become effective on May 17, 
1976. 

Signed at Washington, D.C. this 9th 
day of April, 1976. 

W. J. USERY, Jr., 
Secretary of Labor. 

R. C. Chase, 

Deputy Assistant Secretary 
for Employment Standards. 

Lawrence Z. Lorber, 
Director, Office of Federal 
Contract Compliance Programs. 

Appendix A— Guidelines on the Application 
or the Definition "Handicapped Individual” 

The Rehabilitation Act of 1973. as 
amended, defines a handicapped individual 
for the purposes of the program as any per¬ 
son who has a physical or mental impairment 
which substantially limits one or more of 
■such person’s major life activities, has a rec¬ 
ord of such Impairment, or is regarded as 
having such an impairment. 

"Life activities” may be considered to In¬ 
clude communication, ambulation, selfcare, 
socialization, education, vocational training, 
employment, transportation, adapting to 
housing, etc. For the purpose of section 503 
of the Act, primary attention is given to 
those life activities that affect employability. 

The phrase "substantially limits" means 
the degree that the impairment affects em¬ 
ployability. A handicapped individual who is 
likely to experience difficulty in securing, re¬ 
taining or advancing in employment would 
be considered substantially limited. 

"has a record of such an impairment" 
means that an individual may be completely 
recovered from a previous physical or mental 
Impairment. It is included because the atti¬ 
tude of employers, supervisors, and coworkers 
toward that previous impairment may result 
in an individual experiencing difficulty in 
securing, retaining, or advancing in employ¬ 
ment. The mentally restored, those who have 
had heart attacks or cancer often experience 
such difficulty. Also, this part of the defini¬ 
tion would include Individuals who may have 
been erroneously classified and may experi¬ 
ence discrimination based on this misclassl- 
fication. This group may include persons 
such as those who have been mlsclassifled as 
mentally retarded or mentally restored. 

"is regarded as having such an impair¬ 
ment" refers to those individuals wl.o are 
perceived as having a handicap, whether an 
impairment exists or not, but who, because 
of attitudes or for any other reason, are re¬ 
garded as handicapped by employers, or su¬ 
pervisors who have an effect on the individual 
securing, retaining or advancing in enploy- 

This employer is a'govemment contractor 
subject to section 503 of the Rehabilitation 
Act of 1973, which requires government con¬ 


tractors to take affirmative action to employ 
and advance in employment qualified handi¬ 
capped Individuals. If you have such a handi¬ 
cap and would like to be considered under the 
affirmative action program, please tell us. 
Submission of this information is voluntary 
and refusal to provide It will not subject 
you to discharge or disciplinary treatment. 
Information obtained concerning individuals 
shall be kept confldental, except that (i) 
supervisors and managers may be informed 
regarding restrictions on the work or duties 
of handicapped Individuals, and regarding 
necessary accommodations, (ii) first aid and 
safety personnel may be informed, when and 
to the extent appropriate, if the condition 
might require emergency treatment, and (ill) 
government officials investigating compliance 
with the Act shall be informed. 

If you are handicapped, we would like to 
include you under the affirmative action pro¬ 
gram. It would assist us if you tell us about 
(li any special methods, skills and proce¬ 
dures which qualify you for positions that 
you might not otherwise be able to do be¬ 
cause of your handicap, so that you will be 
considered for any positions of that kind, 
and (2) the accommodations which we could 
make which would enable you to perform the 
job properly and safely, including special 
equipment, changes in the physical layout of 
the Job. elimination of certain duties re¬ 
lating to the job, or other accommodations. 


Appendix C 

The following is a set of procedures which 
contractors may use to meet the require¬ 
ments of § 60-741.6(b). 

(1) The application or personnel form of 
each known handicapped applicant should 
be annotated to identify each vacancy for 
which the applicant was considered, and the 
form should be quickly retrievable for re¬ 
view by the agency, the Department of Labor 
ar.d the contractor’s personnel officials for 
me in investigations and internal compliance 

■ 2) The personnel or application records of 
each known handicapped employee should in¬ 
clude (i) the Identification of each promo¬ 
tion for which the handicapped employee 
was considered, and (ii) the identification 
of each training program for which the 
handicapped employee was considered. 

(3) In each case where a handicapped em¬ 
ployee or applicant is rejected for employ¬ 
ment. promotion or training, a statement 
of the reasons should be appended to the 
personnel file or application form. Thi3 state¬ 
ment should include a comparison of the 
qualifications of the handicapped applicant 
cr employee and the person(s) selected, as 
well as a description of the accommodations 
considered. This statement should be avail¬ 
able to the applicant or employee concerned 
upon request. 

(4) Where applicants or employees are se¬ 
lected for hire, promotion or training and the 
contractor undertakes any accommodation 
which makes it possible for him or her to 
Diace a handicapped individual on the Job, 
the application form or personnel record 
should contain a description of that accom¬ 
modation. 
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thereto for the purposes of complaint in¬ 
vestigations, and investigations of per¬ 
formance under the affirmative action 
clause of the Contract or subcontract. In¬ 
formation obtained in this maimer shall 
be used only in connection with the ad¬ 
ministration of the Act. 

§ 60-741.54 Rulings and intcrpreta- 
tions. 

Rulings under or interpretations of the 
Act and the regulations contained in this 
Part 741 shall be made by the Secretary 
or his or her designee. 

Effective date. The regulations in this 
Part shall become effective on May 17, 
1976. 

Signed at Washington, D.C. this 9th 
day of April, 1976. 

W. J. TJsery, Jr., 
Secretary of Labor. 

R. C. Chase, 

Deputy Assistant Secretary 
for Employment Standards. 

Lawrence Z. Lorber, 
Director, Office of Federal 
Contract Compliance Programs. 

Appendix A—Guidelines on the Application 
or the Definition "Handicapped Individual" 

The Rehabilitation Act of 1973, as 
amended, defines a handicapped Individual 
for the purposes of the program as any per¬ 
son who has a physical or mental impairment 
which substantially limits one or more of 
such person's major life activities, has a rec¬ 
ord of such Impairment, or Is regarded as 
having such an impairment. 

"Life activities’' may be considered to in¬ 
clude communication, ambulation, selfcare, 
socialization, education, vocational training, 
employment, transportation, adapting to 
housing, etc. For the purpose of section 503 
of the Act, primary attention is given to 
those life activities that affect employability. 

The phrase "substantially limits" means 
the degree that the impairment affects em¬ 
ployability. A handicapped individual who is 
likely to experience difficulty in securing, re¬ 
taining or advancing in employment would 
be considered substantially limited. 

"has a record of such an impairment" 
means that an individual may be completely 
recovered from a previous physical or mental 
Impairment. It is included because the atti¬ 
tude of employers, supervisors, and coworkers 
toward that previous impairment may result 
in an individual experiencing difficulty in 
securing, retaining, or advancing in employ¬ 
ment. The mentally restored, those who have 
had heart attacks or cancer often experience 
such difficulty. Also, this part of the defini¬ 
tion would include individuals who may have 
been erroneously classified and may experi¬ 
ence discrimination based on this misclassi- 
fieation. This group may include persons 
such as those who have been misclassified as 
mentally retarded or mentally restored. 

"is regarded as having such an impair¬ 
ment" refers to those individuals who are 
perceived as having a handicap, whether an 
impairment exists or not, but who, because 
of attitudes or for any other reason, are re¬ 
garded as handicapped by employers, or su¬ 
pervisors who have an effect on the individual 
securing, retaining or advancing in employ- 

Appendix B 

This employer is a'government contractor 
subject to section 503 of the Rehabilitation 
Act of 1973, which requires government con¬ 


tractors to take affirmative action to employ 
and advance in employment qualified handi¬ 
capped Individuals. If you have such a handi¬ 
cap and would like to be considered under the 
affirmative action program, please tell us. 
Submission of this Information is voluntary 
and refusal to provide it will not subject 
you to discharge or disciplinary treatment. 
Information obtained concerning individuals 
shall be kept confldental, except that (i) 
supervisors and managers may be Informed 
regarding restrictions on the work or duties 
of handicapped individuals, and regarding 
necessary accommodations, (ii) first aid and 
safety personnel may be informed, when and 
to the extent appropriate, if the condition 
might require emergency treatment, and (iii) 
government officials investigating compliance 
with the Act shall be informed. 

If you are handicapped, we would like to 
include you under the affirmative action pro¬ 
gram. It would assist us if you tell us about 
1 1 1 any special methods, skills and proce¬ 
dures which qualify you for positions that 
you might net otherwise be able to do be¬ 
cause of your handicap, so that you will be 
considered for any positions of that kind, 
and (2) the accommodations which we could 
make which would enable you to perform the 
job properly and safely, including special 
equipment, changes in the physical layout of 
the job. elimination of certain duties re¬ 
lating to the Job, or other accommodations. 


Appendix C 

The following is a set of procedures which 
contractors may use to meet the require¬ 
ments of § 60—741.6(b). 

(1) The application or personnel form of 
each known handicapped applicant should 
be annotated to identify each vacancy for 
which the applicant was considered, and the 
form should be quickly retrievable for re¬ 
view by the agency, the Department of Labor 
and the contractor's personnel officials for 

i2) The personnel or application records of 
each known handicapped employee should in¬ 
clude (i) the Identification of each promo¬ 
tion for which the handicapped employee 
was considered, and (U) the Identification 
of each training program for which the 
handicapped employee was considered. 

(3) In each case where a handicapped em¬ 
ployee or applicant is rejected for employ¬ 
ment. promotion or training, a statement 
of the reasons should be appended to the 
personnel file or application form. This state¬ 
ment should include a comparison of the 
qualifications of the handicapped applicant 
or employee and the person(s) selected, as 
well as a description of the accommodations 
considered. This statement should be avail¬ 
able to the applicant or employee concerned 
upon request. 

(4) Where applicants or employees are se¬ 
lected for hire, promotion or training and the 
contractor undertakes any accommodation 
which makes it possible for him or her to 
place a handicapped individual on the Job, 
the application form or personnel record 
should contain a description of that accom- 
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THE CITY OF FORT WAYNE 


CITY-COUNTY BUILDING • ONE AAAIN STREET • FORT WAYNE, INDIANA 46802 


room 122 


Charles w. wesferman, clerk 


August 8, 1978 


Ms. Virginia. Grace 
Fort Wayne Newspapers, Inc. 

600 West Main Street 
Fort Wayne, IN 46802 

Dear Ms. Grace: 

Please give the attached full coverage on the dates of August 11, 1978 and 
August 18, 1978, in both the News Sentinel and Journal Gazette. 


RE: Legal Notice for Common Council 
of Fort Wayne, Indiana 

Bill No. G-78-05-12 
(as amended) (as amended) 

General Ordinance No. G-21-78 
Metropolitan Human Relations Ordinance 


Please send us (5) copies of the Publisher's Affidavit from both 
newspapers. 

Thank you. 


Sincerely ; 



Charles W. Westerman 
City Clerk 


CWW/ne 
ENCL: 1 


AN EQUAL OPPORTUNITY EMPLOYER 



© F.W.B.C. 1974 





THE CITY OF FORT WAYNE 

METROPOLITAN HUMAN RELATIONS COMMISSION RM 680 


CITY-COUNTY BUILDING • ONE MAIN STREET • FORT WAYNE, INDIANA 46802 


(219) 423-7664 


July 6, 1978 


Mr. Winfield Moses, Jr. 

Councilman 

1212 Westover 

Fort Wayne, IN 46807 

Dear Councilman Moses: 

After our discussion of July 5, 1978, we determined that it would 
be appropriate to amend the pending bill so as to exclude protection of 
drug abusers and alcoholics. Also the word "such" should be omitted from 
the third line of paragraph 6 of Article II, Section 1. 

Thus, Article II, Section 1(6) should be amended as follows: 

The term "handicap" means (1) a physical or mental impair¬ 
ment which substantially limits one or more of a person's 
major life activities, or (2) a record of such an impair¬ 
ment, and includes (3) a person who is regarded as having 
such an impairment. This term does not apply to drug or 
alcohol abuse or addiction . 

Again, thank you for spending the time to discuss this matter with 
us. I am most happy to sit down with you at any time to interchange 
about our mutual concerns. 



' Executive Director 


JB/tls 


AN EQUAL OPPORTUNITY EMPLOYER 




LEGAL NOTICE 


Notice is hereby given that on the 25th day of July, 1978, the Common Council of 
the City of Fort Wayne, Indiana in a Regular Session did pass the following Bill No, 
G-78-05-13 (as amended) (as amended) — General Ordinance No. G-21-78 being 
AN ORDINANCE REPEALING GENERAL ORDINANCE NO. G-85-70 AS AMENDED BY GENERAL ORDINANCE 
NO. G-12-72 AND AMENDING GENERAL ORDINANCE NO. G-35-75 AND REPEALING ALL ORDINANCES 
IN CONFLICT HEREWITH AND EXPANDING THE DUTIES AND POWERS OF THE METROPOLITAN HUMAN 
RELATIONS COMMISSION 

I, Charles W. Westerman, Clerk of the City of Fort Wayne, Indiana do hereby certify 
that Bill No. G-78-05-13 (as amended) (as amended) -— General Ordinance No. 
G-21-78, was passed by the Common Council on the 25th day of July, and that said 
Ordinance was duly signed and approved by the Mayor on the 4th day of August, 1978, 
and now remains on file and on record in my office. 

Copies of said Bill No. G-78-05-13 (as Amended) (as amended) —- General Ordinance 
No. G-21-78 is posted in the following places in Fort Wayne, Allen County, Indiana 

(1) The main floor lobby of the City-County Building 

(2) The bulletin board in the lobby of the Downtown 
Fort Wayne Public Library 

(3) The bulletin board in the lobby at the east door 
of the Allen County Court House 

Copies of said Bill No. G-78-05-13 (as amended) (as amended) -—General Ordinance 
No. G-21-78, is also available for reading in the following public places in Fort 
Wayne, Indiana 

(4) The Reference Room in the north end of the main 
floor in said Downtown Public Library 

(5) The Journal of the Common Council Proceedings in 
the Office of the City Clerk of Fort Wayne, Indiana, 

Room 122, City-County Building, Fort Wayne, Indiana 



City Clerk 


I, Charles W. Westerrnan, Clerk of the City of Fort Wayne, Indiana, fulfilled and 
posted the above Ordinance in the desianated Diaces as stated above on 


August 11, 1978 



Charles W. Westerman 
City Clerk 








Form Prescribed by State Bom iunts 


General Form No. 99 P (Rev. 1967) 


Co*^...C«ii|cn_rf.|’opt Wayi»_ 

(Governments iSb’ 

.Allan.. _i_County, Ind, 


, 0 JOURN AL- GAZETTE _Dr. 

FORT WAYNE, IN DIANA _ 

FUBUSeiTS CLAIM 


LINE COUNT 

Display Matter (Must not exceed two actual ! ; nes, reic'ier of which shall total more 
than four solid lines of tlw type in which the body of the advertisement is set) 
— number of equivalent lines 

Head number of lines 

Body number of lines 

Tail number of lines 

Total numfce" in notice 

COMPUTION OF CHARGES 

.. 63 . _lines,. L ylrnns wide equals..equivalent lines at..*.?'L.~. 

cents per line 

Additional charge ter notices containing rule or tabular work (50 per cent of above 
amount) 

Charge for extra pr . ofs of publication (50 cents for each proof in excess of two) 
TOTAL AMOUNT OF CLAIM 


61 

2 


61 


$- 


16.32 


1.50 


$ VUBZ 


DATA FOR COMPUTING COST 


9 

Width of single column 


1 ? 


ems 


Number of insertions....^. 


Size of type.-. r 1 -^..point 

Size of quad upon which type is cast....5^;-.. 


Pursuant to the provision and penalties of Ch. 89, Acts 1967, 
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Wayne.__ 

(Governments T.xi* 

...Allen...County, Ind. 


JOURNAL-GAZETTE Dr. 

FORT WAYNE, INDIANA _ 


FUBUSHMS CLAIM 


LINE COUNT 


Display Matter (Must not exceed two actual l r nes, reitaer of which shall total more 
than four solid lines of the type in which the body of the advertisement is set) 
— number of equivalent lines 


Head number of lines 
Body number of lines 
Tail number of Hues 


Total number: in notice 


61 

2 


6i 


COMPUTION OF CHARGES 


. 63 .lines,. 31 . oilmans wide equals..equivalent lines at....*???-. 

cents per line 

Additional charge for notices containing rule or tabular work (50 per cent of above 
amount) 
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16.32 
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Pursuant to the provision and penalties of Ch. 89, Acts 1967, 

I hereby certify that the foregoing account is just and correct, that the amount claimed is legally due, after allowing all just 
credits, and that no part of the same has been paid. 


.. 


Date.AjlgUat.-lS..... 19 .78.. 


PUBLISHER'S AFFIDAVIT 



Personally appeared before me, a notary public in and for said county and state, the 

undersigned_ ARVI LLA DEWALD _who, being duly sworn, says 

that she is CLERK_*-of the 


JOURNAL-GAZETTE 


DAILY 


—newspaper of general circulation printed and published 


In the English language In the ^clty j of _ FORT 1 

In state and county aforesaid, and that the printed matter attached hereto la a true copy, 
which was duly published in said paper for—2—time—5 the dates of publication being 
follows: . ._ 

mx-v>/w ? 8 .,. s . 


Subscribed and sworn to before % a tb • lathd. 


My commission ex] 
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le Bulletin board in 


- General Ordi- 


Downtown Public Library 
■" The Journal of the Common 
oil Proceedings in the Office ol 

Fort R Wayne! 2 ’lndiana >Un charles w' 
Westerman City Clerk I, Charles W. 
Westerman, Clerk of the City of Fort 
Wayne Indiana, fulfilled and posted 
the above Ordinance in the desig- 


Charles W. Westerman 


PUBLISHER'S AFFIDAVIT 

Mt i, }« 

Personally appeared before me, a notary public in and for said county and state, the 
undersigned_ V.g. GERKEN _who, being duly sworn, says 


NEWS-SENTINEL 


DAILY 


—newspaper of general circulation printed and published 


In the English language in th e^clty | 

In state and county aforesaid, and that the printed matter attached hereto is a true copy, 
which was duly published in said paper for—...— -time—5, the dates of publication being 
as follows: _ . . „ —_ 

g/ll-lS/78 








































Form Prescribed by State Board of Accounts 


Pcvyi 

Dvemmental Unit) 


To THE NEWS-SENTINEL 




FORT WAYNE, INDIANA 


PUBLISHER'S CLAIM 


Display Matter (Must not exceed two actual lines, neither of which shall total more 
than four solid lines of the type in which the body of the advertisement is set) 
— number of equivalent lines 

Head number of lines 

Body number of lines 

Tail number of lines 

Total number of lines in notice 


£L 


£L 


COMPUTATION OF CHARGES 

_ -£JZ. _lines,_ % _columns wide equals_&«.._equivalent lines at~.«25.5£~ 

^ cents per line 




Charge for extra proofs of publication (50 cents for each proof in excess of two) 
TOTAL AMOUNT OF CLAIM 


1.50 


17.62 


DATA FOR COMPUTING COST 


9.9 

Width of single column ^ em 
Number of insertions..£. 


Size of quad upon which type is cast....5i- 


Pursuant to the provision and penalties of Ch. 89, Acts 1967, 

I hereby certify that the foregoing account is just and correct, that the amount claimed is legally due, after allowing all just 
credits, and that no part of the same has been paid. 




—-i©- • 19 7B. 



PUBLISHER'S AFFIDAVIT 

%Ml n Sty J'- 

Personally appeared before me, a notary public in and for said county and state, the 

undersigned_ V.E. GERKEN _who, being duly sworn, says 

that she Is_ CLERK ___of the 

_NEWS-SENTINEL___ 

» DAILY _newspaper of general circulation printed and published 

in the English language in th e city j nt FORT WAYNE, INDIANA _ 


in state and county aforesaid, and that the printed matter attached hereto is a true copy, 
•’ time_® the data 


g/lfrftglgL 


Subscrlbed and sworn to before me 



My commission expires- Sai'rtlfffflforcP » 2 £!3!S .. 










































